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Introduction 


The Environmental Compensation Corporation (ECC) was 
created 85 11 29 by Part IX of the Environmental Protection 
Act. The ECC is composed of three directors appointed by 
the Lieutenant Governor in Council. A list of the current 
directors is appended to this report. A staff of three 
provide legal, executive and administrative support. 


The ECC's mandate is to receive applications for 
compensation from people who have suffered loss or damage 
because of a spill and to make compensation payments. In 
addition, the FCC will make itself and the assistance it 
can provide accessible to the public and in particular 
Spiga Vices. 


The ECC does not replace the role of insurance companies, 
nor does it lessen the legal responsibilities either under 
statute law or at common law, of the companies and 
individuals involved ina spill. 


To ensure a sound and adequate information base for its 
decisions and payment proposals, the ECC will co-ordinate 
its claims investigation and information gathering work 
with the Ministry of the Environment and others. 


However, the ECC's decisions on compensation payments are 
independently made, and are based on the merits and 
validity of claims. Proposals for settlement made by the 
ECC are appealable to the High Court. 


The ECC will combine a small permanent staff with 
arrangements and procedures that enable it to respond and 
handle fluctuations in work load. 


1985-86 Activities 


In the four months it existed in 1985-86, the ECC received 
and responded to 14 interim notices of loss or damage. It 
received no formal applications for spill compensation 
payments. 

The Board of Directors held nine meetings and oversaw 
legal research into the procedural and documentation needs 


of the ECC as well as the set up and staffing of the ECC's 
offices. 


Expenditures 
The ECC spent only 9% of its $350 000 budget for 1985-86 


fiscal year. 
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APPENDIX 


Environmental Compensation Corporation 


Board Of Directors 


Marjory Jean Loveys, Chairman 
Ms. Loveys was appointed 85 11 25 and lives in Ottawa. She 


is a consultant with a background in systems design 
engineering. 


John George Walter Manzig 


Mr. Manzig was appointed 85 11 29 and resides in Windsor. 
He is a professor of law at the University of Windsor. 


Geoffrey T.G. Scott 


Mr. Scott was appointed 85 11 29 and lives in Aurora. He 
is a consulting engineer involved in environmental risk 
analysis. 
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Introduction 


The Environmental Compensation Corporation (ECC) was 
created November 29, 1985 by Part IX of the Environmental 
Protection Act. The ECC is composed of three Directors 
appointed by the Lieutenant Governor in Council. A list of 
the current Directors is appended to this Report. A staff 
of four provide legal, executive and administrative 
support. 


The ECC's mandate is to authorize compensation payments to 
people who have suffered loss or damage because of a spill. 
The ECC does not replace the role of insurance companies 
nor does it lessen the legal responsibilities, either under 
statute law or at common law, of the companies and 
individuals involved in a spill. Its role is to provide 
compensation to those who are unable to obtain compensation 
elsewhere. 


To ensure a sound and adequate information base for its 
decisions and payment proposals, the ECC co-ordinates its 
claims investigation and information gathering work with 
the Ministry of the Environment (MOE) and other provincial 
and municipal authorities. 


However, the ECC's decisions on compensation payments are 
independently made, and are based on the merits and 
validity of applications. An applicant who is not 
satisfied with the ECC's compensation proposal, may ask the 
High Court for a determination of the right to compensation 
and the amount of a payment. 


The ECC augments its small permanent staff with 
arrangements and procedures that enable it to respond to 
peaks in workload. These arrangements include: working 
with and drawing upon MOE staff and resources; standing 
contracts for services on an as required basis; and, the 
secondment or hiring of temporary staff. 


1986-87 Activities 


The Board of Directors held thirty-two meetings and oversaw 
or dealt with many matters both public and internal 
including the following. 
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Public Activity 


The ECC's external activities covered two main areas: 
response; and, outreach. 


e Response. To ensure that spill victims knew of the 
compensation available to them through the ECC, the ECC 
responded to information and actively sought information 
on incidents where there may have been spill victims. 


The ECC received and responded to seventy-five First 
Notices of Loss and two Applications For Compensation. 
It proposed compensation to one applicant and 
subsequently issued to the Treasurer for payment one 
Certificate of Entitlement to Compensation for 

$4 187.23. 


ECC staff reviewed the MOE Spills Action Centre (SAC) 
daily summaries and, where appropriate, followed-up 
individual SAC Spill Reports to ensure that any spill 
victims were aware of the ECC. 


The ECC considered general and specific spill 
enquiries, associated staff reports, and appropriate 
action. To date, the ECC has received and, where 
appropriate, followed-up over 200 spill reports, 
initial contacts and enquiries. 


e Outreach. The ECC's outreach activities were 
intended to increase the public's awareness of the ECC 
and to encourage agencies and professional groups to pass 
on information about the ECC to spill victims. 


The ECC promoted its existence through several 
activities including: 


the distribution of over 4 000 ECC information 
brochures to members of the Legislative Assembly, 
Provincial ministries, police forces, other agencies, 
groups and individuals; 


the publication of information articles on the ECC in 
professional and other publications; and, 


the involvement of ECC Board members or staff in 
spill related seminars, training sessions and 
presentations to interest groups including lawyers, 
students, MOE and municipal staff and private 
organizations. 
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ECC and Interagency Activity 


The ECC's first annual report, one year ago, reflected only 
aerour month start: up period. In the’ last year, the ECC 
has taken steps internally to develop its ability to 
provide service and become operationally effective. 


e The ECC developed: its decision-making process: 
Notice and Application forms and Proof of Loss 
Schedules; and, criteria for assessing different 
types of loss. These items were developed to make 
them as comprehensible as possible to the public. 


& The ECC prepared staff Position Specifications and 
completed staffing its positions. There are now four 
full time permanent staff fully capable of responding 
routhe: public: 


æ The ECC selected and retained corporate legal 
counsel. Due to the newness and complexity of the 
statutory provisions for spill compensation, the ECC 
identified a need for focused legal interpretation 
work, best done by drawing on corporate legal 
counsel working in co-operation with ECC staff. 


& The ECC selected and retained adjusting firms and, 
with them, developed procedures they are to follow 
when working for the ECC. With its small staff, the 
ECC cannot provide its own claims adjusting 
expertise. In light of workload fluctuations, such 
expertise is best provided by private firms. 


e The ECC put in place procedures for co-operation with 
other Government of Ontario agencies to avoid 
duplication of effort and to more effectively serve 
the Ontario public. 
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The Impact of the ECC on Spill Victims 


In a number of cases involving loss due to a spill, 
individuals either telephoned or wrote to the ECC and 
indicated that they felt the involvement or existence of 
the ECC had facilitated the settlement process in which 


they were involved. This facilitation came about in two 
ways. 
e The ECC helped the victim directly, usually by 


offering basic procedural advice. 


@ The liable parties were induced to settle promptly 
with the victim upon learning of the involvement of 
the ECC in the case. 


The favourable responses from victims clearly indicate that 
the ECC has had a positive impact in achieving an important 
goal of Part IX of the Environmental Protection Act: the 
compensation of parties suffering loss as a direct result 
of a Spiil. 


Expenditures 


The ECC spent $249 852 or about 55% of its $457 500 final 
budget for the 1986-87 fiscal year. It authorized 
compensation of $4 187.23 from the $1 million designers 
for such payments in the 1986-87 fiscal year. 
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Environmental Compensation Corporation 


Board of Directors 


Marjory Jean Loveys, Chairman 


Ms. Loveys was appointed 85 11 29 and lives in Ottawa. 


She 
is a consultant with a background in systems design 
engineering. 


John George Walter Manzig 
MIE 


Manzig was appointed 85 11 29 and resides in Windsor. 
He is a professor of law at the University of Windsor. 


Geoffrey T.G. Scott 
Mr. Scott was appointed 85 11 29 and lives in Aurora. 


is a consulting engineer involved in environmental risk 
analysis. 
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Introduction 


The Environmental Compensation Corporation (ECC) was 

. Created November 29, 1985 by Part IX of the Environmental 
Protection Act. The ECC is governed by three directors 
appointed by the Lieutenant Governor in Council. A list of 
the current directors is appended to this report: A-staff 
of four provide legal, executive and administrative 
support. 


The ECC's role is to authorize compensation to spill 
victims who are unable to obtain compensation for their 
loss or damage elsewhere. 


TheveCcG Is a payor of last resort. It-assists victims in 
obtaining compensation but does not replace the role of 
insurance companies nor lessen the statute or common law 
responsibilities of the companies and individuals involved 
in the spill. 


The ECC co-ordinates its claims investigation and 
information gathering work with the Ministry of the 
Environment (MOE) and other provincial and municipal 
authorities. This co-ordination ensures a sound and 
adequate information base for the ECC's decisions and 
payment proposals. 


Decisions by the ECC on compensation payments are 
independently made, and are based on the merits of 
applications. An applicant who is not satisfied with the 
ECC's compensation proposal, may ask the High Court for a 
determination of the right to compensation and the amount 
of a payment. 


The ECC augments its small permanent staff of four with 

arrangements and procedures that enable it to respond to 
peaks in work load including those resulting from major 

spill emergencies. These arrangements include: working 
with and drawing upon MOE staff and resources; standing 

contracts for services on an as required basis; and, the 
secondment or hiring of temporary staff. 
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1987-88 Activities 


During the 1987-88 fiscal year, the Board of Directors held 
twenty meetings and oversaw or dealt with many matters, 
both public and internal administrative, including the 
following. 


Public Activity 


The ECC's external activities covered three main areas: 
help to spill victims; general response; and, outreach. 


Help to Spill Victims. The ECC worked with 179 victims, 
received and responded to 69 First Notices of Loss and 
seven Applications for Compensation. It proposed 
compensation to two applicants and subsequently authorized 
one compensation payment for $1 045.00. When helping 
individual spill victims, ECC staff provide: 


e information on the victim's rights and responsibilities 
when seeking compensation from the ECC, including an 
explanation of the more important points in Part IX of 
the Environmental Protection Act, such as, the definition 
of a spill, and qualifying criteria for ECC compensation; 


e procedural direction on making a claim against 
potentially liable parties and a sample claim letter to 
assist victims in getting compensation rightfully due to 
them from such parties; 


e wherever possible, an indication of other available 
compensation sources e.g. Workers' Compensation, UIC; 


e information brochures, ECC application forms and, in some 
cases, assistance with assessing their loss and 
presenting a complete claim or application; 


e information on who the owner and controller of the 
spilled pollutant and their insurers are and where to 
reach them; 


e information on how to contact a lawyer, if the victim is 
unsure how to make a claim or if the claim is 
particularly large or complex; 


e an explanation of the duty the owner and controller has 
under the Environmental Protection Act to ameliorate 
adverse affects and restore the natural environment; 
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e general advice to owners and controllers on, how they 
should respond to a spill, how they may wish to handle 
claims in general as well as specific claims and, how to 
demonstrate eligibility for ECC compensation; and, 


e information, specifically for municipalities, on sources 
of spill compensation. 


General Response. To ensure that spill victims know of 

the compensation available to them through the ECC, the ECC 
actively sought information on incidents where there may 
have been spill victims. 


e The ECC reviewed the MOE Spills Action Centre (SAC) daily 
summaries and, where appropriate, followed up individual 
SAC Spill Reports to ensure that spill victims were aware 
OhethecECC. 


e The ECC dealt with general and specific spill enquiries, 
and followed up on staff reports. To date the ECC has 
received and, where appropriate, followed up over 350 
spill reports, initial contacts and enquiries. 


Outreach. The ECC's Outreach activities were intended 
to increase the public's awareness of the ECC and to 
encourage agencies and professional groups to pass on 
information about the ECC to spill victims. 


With the help of consultants, the ECC tested and revised 
its two existing information brochures and existing forms 
to make them more informative and easily understood by 
users. At the same time, a complementary poster was 
developed. The poster is intended to keep information on 
the ECC in front of “intermediaries", such as, MOE and 
other ministry field staff, fire and police staff and 
insurance adjusters who often facilitate the initial 
contact between ECC and spill victims. The cost of 
testing, revision and development work and printing was 
S71 20520 « 


The ECC publicized its function through several actions 
including: 


e the distribution of the ECC's revised information 
brochures and complementary posters throughout the 
Province to provincial ministries, police forces, other 
agencies, municipalities, groups and individuals; 


e the publication of articles on the ECC in professional 
and other publications; 
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e contact with the media in the form of interviews and 


an advertisement in response to enquiries and significant 
SHITIS and, 


e the continued involvement of the ECC Board members or 
staff in spill related seminars, training sessions and 
presentations to interest groups including lawyers, 
students, MOE and municipal staff, businessmen and 
farmers. 


ECC Administrative Proficiency. 


In the last year, the ECC took steps internally to further 
develop its administrative proficiency and improve its 
operational effectiveness in providing service. 


e The ECC purchased computer hardware and software 
equipment and hired a programming consultant to develop 
an electronic tracking system. The system will help ECC 
staff to more efficiently and effectively assist and deal 
with victims. Phase I, the development of the prototype 
tracking system, was almost completed. The cost of 
hardware, software and consulting for this system was 
DO 222: 


e As part of MOE's relocation plan, the ECC moved to new 
offices with adequate space for its Board of Directors 
meetings, staff, records and equipment. 


e Although the ECC's workload and activities increased, the 
staff complement stayed the same. 


ECC Impact on Availability of Spill Victim Compensation 


The ECC has established a firm record of helping spill 
victims through: 


e the provision of information and procedural direction; 
and, 


e the payment of compensation where other sources of 
compensation were not available. 


The usefulness of this activity has been confirmed by oral 
and written comments from victims who felt that the 
involvement of the ECC had facilitated their settlement 
with liable parties. In some instances the existence of 
the ECC clearly was a factor in victims getting paid 
promptly by the liable parties. 
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Thus, the ECC continues to have a positive impact in 
achieving an important goal of Part IX of the Environmental 
Protection Act: the compensation of parties suffering loss 
dhardirect result of. a spill. 


Expenditures 


tne BCCespent#S355e0760or about 81% -0f its $439 700 
Management Budget for the 1987-88 fiscal year. This 
expenditure included $127 546 in non-annually recurring 
costs, such as, brochure development and printing and 
computer hardware, software and consulting. Without these 
non-recurring costs the ECC's 1987-88 expenditure, was 
$227 530 or 51% of the ECC's Management Budget. In the 
1986-87 fiscal year, the ECC spent 55% of its Budget. 


t, 
M. Loveys 
Chairman 


.G: -SCOLC 
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Environmental Compensation Corporation 


Board of Directors 


Mar jory Jean Loveys, Chairman 


Ms. Loveys was appointed 85 11 29 and lives in Ottawa. She 
is a consultant with a background in systems design 
engineering. 


John George Walter Manzig 


Mr. Manzig was appointed 85 11 29 and resides in Windsor. 
He is a barrister and solicitor and a Professor of Law at 
the University of Windsor. 


Geoffrey Tt. Gasocotut 


Mr. Scott was appointed 85 11 29 and lives in Aurora. He 
is a consultanting engineer involved in environmental risk 
analysis. 
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ENVIRONMENTAL COMPENSATION CORPORATION 
for 
the fiscal year 


APRIL 1, 1988 to MARCH 31, 1989 


THE BOARD OF DIRECTORS 


Marjory Loveys 
Chairman 


John G.W. Manzig 
Director 


Geoffrey T.G. Scott 
Director 


copies of this report may be obtained from: 


Environmental Compensation Corporation 
Suite 1203, Box 2382 
2300 Yonge Street 
Toronto, Ontario 
M4P 1E4 


Telephone: (416) 323-4826 


Environmental Compensation Corporation 
Annual Report 
1988-89 


The Environmental Compensation Corporation (ECC) was created 
November 29, 1985 by Part IX of the Environmental Protection Act (EPA). 
The ECC is governed by three directors appointed by the Lieutenant 
Governor in Council. The current directors are listed in Appendix |. A staff 
of four provide legal, executive and administrative support. 


After three years of operation, this report provides a retrospective of the 
ECC’s experience. To illustrate this experience, the report includes both: a 
synopsis of example cases dealt with by the ECC which explain the nature 
of claims the ECC receives; and, a summary of the decision-making 
approach used by the ECC Board of Directors. 


The ECC’s role is to authorize compensation to spill victims who are unable 
to obtain compensation for their loss or damage elsewhere. 


The ECC is a payor of last resort. It assists victims in obtaining 
compensation but does not replace the role of insurance companies, nor 
‘essen the statutory or common law responsibilities of the companies and 
Ndividuals involved in the spill. 


However. through its activities victims become aware of their right to 
compensation from liable parties and liable parties become aware of their 
duty to compensate spill victims. This awareness usually results in victims 
‘eceiving compensation from those who are liable to them in accordance 
with the law. 

| 


The ECC has established a firm record of helping spill victims through: 
“the provision of information and procedural direction; and, 


the payment of compensation where other sources of compensation were 
not available. 


he usefulness of the former activity has been confirmed by oral and 

written comments from victims who felt that the involvement of the ECC had 
acilitated their settlement with liable parties. In some instances the 
xistence of the ECC clearly was a factor in prompt compensation 
ayments. Thus, the ECC continues to have a positive impact on the 
chievement of an important goal of Part IX of the Environmental Protection 
ct: the compensation of parties suffering loss as a direct result of a spill. 


Introduction 


ECC’s Role 


ECC Impact on 
Availability of 
Spill Victim 
Compensation 


ECC’s Operations 


1988-89 Activities 


As part of the ECC’s claims investigation and information gathering work, it 
draws upon the work of the Ministry of the Environment (MOE) and other 
provincial and municipal authorities. Drawing upon the resources and 
expertise of these groups as well as its own, ensures a sound and 
adequate information base for the ECC's compensation decisions which 
are independently made on the merits of applications. 


Appendix II contains a synopsis of example cases which illustrate the 
nature of the claims the ECC receives. 


An applicant who is not satisfied with the ECC’s compensation proposal, 
may ask the High Court for a determination of the right to compensation 
and/or the amount of the payment. 


The ECC augments its small permanent staff of four with arrangements and | 
procedures that enable it to respond to peaks in work load, including those 
resulting from major spill emergencies. These arrangements include: 
working with and drawing upon MOE staff and resources; standing 
contracts for services on an as required basis; and, the secondment or 
hiring of temporary staff. 


{ 
| 
| 
During the 1988-89 fiscal year, the Board of Directors held 17 meetings and) 
oversaw or dealt with many matters including the following. | 

| 
Public Activity | 
The ECC’s external activities covered two main areas: help to spill victims | 
and outreach. 


Help to Spill Victims. The ECC worked with 145 victims, received and 
responded to 50 First Notices of Loss and 16 Applications for | 
Compensation. (A First Notice of Loss is the written notice of loss victims 

must give to the ECC under Ontario Regulation 618/85 to preserve their 
right to apply to the ECC for compensation at a later date.) ) 


The ECC proposed compensation to 10 applicants and subsequently 
authorized 7 compensation payments totalling $27 111.83. 


To ensure that spill victims knew of the compensation available to them 
through the ECC, the ECC actively sought information on incidents where | 
there may have been spill victims. | 
* The ECC reviewed the MOE Spills Action Centre (SAC) daily summaries | 
and, where appropriate, contacted possible victims to ensure that all spill 
victims were aware of the ECC. 

| 

+ The ECC dealt with general and specific spill enquiries, and followed up | 
on staff reports. Since its creation in November, 1985 the ECC has 
received and, where appropriate, followed up over 500 spill reports, initia 
contacts and enquiries. | 


| 


| When helping spill victims to get compensation from those liable to them, 
| ECC staff provided: 


+ Information on the victim's rights and responsibilities when seeking 
compensation from liable parties under Part IX of the EPA, including an 
explanation of the more important concepts in Part IX EPA, such as, the 
definition of a spill; 


procedural direction on making a claim against potentially liable parties 
and a sample claim letter to assist victims in obtaining compensation 
from such parties: 


wherever possible, an indication of other available compensation 
sources, e.g. Workers’ Compensation Board, Unemployment Insurance; 


information on who the owner and controller of the Spilled pollutant and 
their insurers are and where to reach them: 


information on how to contact a lawyer, if the victim is unsure how to 
make a claim or, if the claim is particularly large or complex; 


reference to the owner’s and controller’s duty under the EPA to 
ameliorate adverse effects and restore the natural environment; 


information, specifically for municipalities, on other sources of Spill 
compensation. 


When helping individual spill victims determine their qualifications for ECC 
compensation, ECC staff provide: 


Information on the victim’s rights and responsibilities when seeking 
compensation from liable parties, and if that fails, from the ECC, including 
an explanation of the more important concepts in Part IX of the EPA, 
such as, the definition of a spill; 


* information brochures, ECC application forms and, in some cases, 
__assistance with loss assessment and completion of claims forms: 


» general advice to owners and controllers on how they may wish to handle 
Claims in general, as well as specific claims and, how to demonstrate 
| @ligibility for ECC compensation. 


Appendix Il contains a summary of events that usually occur from after the 
=CC and a spill victim establish contact up to when the ECC makes a 
sompensation payment to the victim. 


Jutreach. The ECC’s outreach activities are intended to increase the 
iwareness of the ECC by agencies and professional groups and assist 
em to pass on information about the ECC to spill victims. 


na Rss 


Expenditures 


The ECC publicized its function through several actions including: 


the distribution of the ECC’s information brochures and poster throughout 
the Province to provincial ministries, police forces, other agencies, 
municipalities, groups and individuals; 


the publication of articles on the ECC in professional and | 
other publications; | 
| 
| 


contact with the media in the form of interviews sometimes in response to 
enquiries or resulting from significant spills; and, 


the continued involvement of the ECC Board members and staff in spill 
related seminars, training sessions and presentations to interest groups 
including lawyers, students, MOE and municipal staff, businessmen 
and farmers. 


ECC Administrative Proficiency 


In the last year, the ECC took steps internally to further develop its 
administrative proficiency and improve its operational effectiveness in 


providing service. 


+ The ECC completed the implementation of its electronic tracking system. 
The tracking system helps ECC staff to assist and deal with victims more 
efficiently and effectively. It was thus possible to keep the ECC staff 
complement unchanged despite an increase in workload. 


The ECC spent $258 041 or about 77% of its $336 000 Management 
Budget for the 1988-89 fiscal year. The total remuneration paid to the 
ECC’s appointed Board of Directors was $11 350. 


In the 1987-88 fiscal year, the ECC spent 81% of its Management Budget. | 


M. Loveys J.G.W. Manzig G.T.G. Scott 
Chairman Director Director 


Appendix | 
Environmental Compensation Corporation 


Board of Directors 


Marjory Jean Loveys, Chairman 


Ms. Loveys was appointed 85 11 29 and reappointed 88 12 15 and lives in 
Ottawa. She is a consultant with a background in systems design 
engineering. 


-John George Walter Manzig 


Mr. Manzig was appointed 85 11 29 and reappointed 88 12 15 and resides 
in Windsor. He is a barrister and solicitor and a Professor of Law at the 
University of Windsor. 


Geoffrey T.G. Scott 


Mr. Scott was appointed 85 11 29 and reappointed 88 12 15 and lives in 
Aurora. He is a consulting engineer involved in environmental risk analysis. 


Conditions Met by all 
Applicants Receiving 
ECC Payments 


Appendix II 
Synopsis of Example Cases Dealt With by ECC 


This Appendix begins with a list of the conditions met by all applicants who 
received ECC compensation payments. It then continues with a synopsis 
of example cases dealt with by the ECC. 


In this Appendix, the Environmental Protection Act is referred to as the 
“EPA” and Ontario Regulation 618/85 is referred to as “the Regulation.” 


In nine cases, since its creation in November, 1985, the ECC proposed 
and subsequently authorized compensation to the applicants totalling 
$32 344.06. In each of these cases, the ECC reached the following 
conclusions based on the evidence before it. 


1.The incident was a spill as defined in s.7(1)(j) EPA; 


2.The property damage and/or cleanup costs incurred by the applicant 
were a direct result of a spill as required in s.91(1) EPA. Where a 
municipality was involved, the municipality acted in accordance with 
s.88 EPA with respect to the cleanup and incurred costs as a direct 
result of that action. 


3.The applicant made all reasonable effort to identify and claim from those 
liable for the spill as required by s.92 of the Regulation. 


4.The applicant complied with all other terms and conditions set out in the 
EPA and the Regulation. 


5.The property damage and/or cleanup costs incurred by the applicant 
were reasonable in the circumstances. 


6.The deductible specified in s.10(1)5.A of the Regulation applied to 
property damage or cleanup costs. 


| In some cases the ECC made a distinction between losses suffered as a 


| 
| direct result of the spill and losses due to other factors. 


Not all Damage a 
Direct Result of Spill 


| Case 1 


| À victim of a gasoline Spill from a bulk fuel storage depot applied to the 
| ECC for $8 290.80 in compensation for property damage to the victim’s 
home and property. The gasoline Spill resulted in an explosion and fire on 
the property next door and consequent damage to the victim’s property. 


The ECC proposed $4 105.80 in compensation. Although only one wall of 

| the victim’s house was damaged, the victim had all four walls resided and 
claimed the full amount of the work as damage resulting directly from the 

| spill. The ECC based its proposal on the amount of damage that was a 
‘direct result of the spill and the decrease in value of the house as a result of 
having one wall damaged and repaired. 


The applicant declined the proposal and undertook legal action against the 
‘owner and controller of the spilled gasoline. 


In some cases, the involvement of the ECC clearly aided spill victims in ECC Involvement 
reaching a settlement with potentially liable parties. Assisted Settlement 
Case 2 


A municipal victim incurred $6 481.86 in cleanup costs due to a spill of fuel 
oil froma Storage tank on private property. The owner and controller of the 
Spilled fuel oil and the owner and controller’s insurer initially refused to 
compensate the municipality for the cleanup costs. The municipality then 
used the ECC’s sample claim letter and indicated that if payment was not 
received, the municipality would apply to the ECC for compensation. As a 
result of this claim, the municipality received compensation from the owner 
and controller’s insurer. 

Case 3 

| 
| 

The victim of a solvent spill and resulting fire suffered $20 691 in damage to 
he victim’s car which was destroyed by the fire. 


| 
| 
| 


[he victim made a claim against the owner and controller of the spilled 
solvent, a school board. Initially, the owner and controller and the owner 
ind controller’s insurer denied liability and refused to pay compensation. 
As a result of discussions between the ECC, its adjusters, and the owner 
ind controller’s insurer and adjusters, the owner and controller’s insurers 
igreed to compensate the victim for the damage. 


Compensation Paid to 
a Municipality 


Compensation Paid to 
a Municipality Acting 
as a Good Samaritan 


Case 4 


A victim of a gasoline spill applied to the ECC for $18 282.69 in 
compensation for economic loss and cleanup costs and expense on behalf 
of herself and her family. The spill occurred from the underground tanks 
and piping on a neighbouring gas station lot and entered victim’s water 


supply system. 


The ECC informed the six potentially liable parties of the application. 
However, before the ECC made a decision on the application, the applicant 
withdrew the application and reached a settlement with the liable parties. 


Spill victims compensated by the ECC include municipalities and 
conservation authorities as well as individuals. 


Case 5 


A municipal applicant incurred $1 545 in cleanup costs due to a spill of oil to 
a municipal drain. Public authorities were unable to identify the owner or 
controller of the spilled oil. 


The ECC proposed and subsequently authorized $1 045 in compensation 
after applying the $500 deductible specified in the Regulation. 


Case 6 | 


A conservation authority which was a victim of a spill to one of its reservoirs 
applied to the ECC for $3 393.36 in compensation for cleanup costs. Public 
authorities were unable to determine the owner and controller of the | 
spilled oil. | 
1 
. 


| 
In reviewing the application, the ECC found that $535 were for measures | 
designed to prevent future spill damage, rather than costs which were a | 
direct result of the spill in question. Consequently, the victim reduced the 
amount applied for to $2 858.36. | | 
| 
| 


The ECC proposed and subsequently authorized $2 353.36 in 
compensation, after applying the $500 deductible specified in 
the Regulation. 


Some municipalities have received compensation from the ECC after actin(s 
as “good samaritans” as provided for in s.88 EPA. 


Case 7 


À municipal applicant applied to the ECC for $3 651 in compensation for 
cleanup costs due to a spill of oil to a river and canal. The municipality 
cleaned up its own property and property which it did not own. 


The ECC proposed and subsequently authorized $3 151 in compensation 
after applying the $500 deductible specified in the Regulation. 


Case 8 


À municipal victim incurred $3 357.05 in cleanup costs due to a spill (illegal 
disposal) of mineral and vegetable oil on local conservation authority lands. 
The victim claimed compensation from a company that was the apparent 

source of the waste oil. This company denied liability and refused to pay 
the claim. 


The victim applied to the ECC. The ECC proposed and authorized 

$2 857.05 in compensation because: the incident was a spill as defined in 
the EPA; the costs incurred by the victim were a direct result of the spill and 
municipal action under s.88 EPA; the victim made every reasonable effort 
to identify and claim from those liable; the expenses incurred by the victim 
complied with all other conditions of the EPA and the Regulation. 


After careful investigation, it was found that there was insufficient evidence 
for the ECC to undertake successful legal action to recover compensation 
from the suspected source of the waste oil. 


In some cases where the ECC has paid compensation, the owner and Compensation Paid 
controller of the pollutant was unknown. Where Owner and 

Controller Unknown 
Case 9 


A victim applied to the ECC for $4 887.23 in compensation for property 
damage to his car due to an accident caused by a diesel fuel spill on a 
provincial highway. Public authorities were unable to identify the owner or 
controller of the spilled fuel. 


The ECC proposed and subsequently authorized $4 187.23 in 
compensation after accepting the lowest repair estimate and other cost 
items substantiated by receipts and after applying the $500 deductible 


Specified in the Regulation. 
| 


Compensation Paid 
Where Owner and 
Controller Refused to 
Compensate Victim 


10 


Complex Claims 


Case 10 


A victim of an atrazine spill applied to the ECC for $8 850 in compensation 
for property damage and cleanup costs. (Atrazine is a herbicide used for 
vegetation control.) Public authorities concluded that the spill was an act of 
vandalism but were unable to identify the owners or controllers of the 


spilled atrazine. 


The ECC proposed and subsequently authorized compensation of 

$5 686.22 based on averages of the cleanup and restoration estimates 

and information from the Ministry of the Environment which supported a 
recalculation of the amount of soil to be removed. The $500 deductible 


specified in the Regulation, was applied. 


Sometimes, the owner and controller of a spilled pollutant has refused to 
compensate the victim and the ECC has done so. 


Case 11 


A victim of a water spill applied to the ECC for $18 067 in property damage, 
economic loss, cleanup cost and expense and inconvenience. The spill 
was due to a major watermain break. The water from the broken main 
flowed through and over the ground and flooded the basement of the 
victim’s store with several feet of mud and water. 


The victim made a claim from the owner and controller of the water, the | 
local municipality, and the victim's insurer. The victim received payment 
from her insurer for part of the damage that was covered by insurance. | 
However, the municipality denied liability and refused payment. | | 


The ECC proposed and subsequently authorized $11 085.84 in 
compensation after reviewing an independent appraisal of the property 
damage as well as additional information submitted by the victim. 

The $500 deductible specified in the Regulation was applied. 


The ECC has initiated legal action against the municipality for recovery of 
the compensation paid and the costs incurred. 


Some claims involved a substantial degree of complexity in fact or law. 
| 
| 


Case 12 


A municipal victim’s fire department incurred $1 524.56 in cleanup costs 
due to a spill of aviation gasoline from storage tanks at a municipal airport. 
(Property damage and restoration costs due to the spill were in excess 

of $60 000.) 


The Federal government owned the airport land and leased it to the 
municipality, who sublet to the local flying club, who in turn sublet to a small 
airline. The airline was the owner and controller of both the spilled gas and 


_ the storage tanks and had gone into receivership. 


The ECC proposed and authorized $1 024.56 in compensation to the 
municipality because: the incident was a spill as defined in the EPA, the 
cleanup costs were a direct result of the spill and municipal action under 
s.88 EPA; and, the applicant had complied with all other conditions 
governing eligibility contained in the EPA and the Regulation. The $500 
deductible specified in the Regulation, was applied. 


Case 13 


À municipal victim notified the ECC that it had incurred $18 813 in cleanup 
costs due to a 1 545 720 L spill of methanol and lubricating oil caused by 
vandals. A truck leasing company was the apparent controller of the 
methanol and oil which were owned by separate companies, one of which 


_was not located in Ontario. 


Both the controller and owners declined to compensate the municipality for 
its costs. The municipality has filed an action to recover these costs. 


Case 14 
A victim of a gasoline and cleaning solvent spill incurred property damage 
and cleanup costs of $21 471.79. The victim’s insurer agreed to cover this 


cost and authorized a contractor to carry out remedial work. 


While at the spill site, the contractor, acting in good faith, with the apparent 
agreement of the owner and controller and under some direction from 


public authorities, undertook cleanup of the owner and controller’s property. 


This cleanup cost $41 347.99. 


The owner and controller and the owner and controller’s insurer declined to 
pay for this work and the contractor approached the ECC for payment. 


In response, the ECC indicated that it may only compensate spill victims 
who suffered loss or damage as a direct result of a spill. According to 

Part IX EPA and the Regulation, the ECC has no authority to compensate 
for losses arising from breaches of contract between parties who undertake 
work for owners and controllers, victims or public authorities, and have not 


themselves suffered damage as a direct result of a spill. 


The contractor then undertook legal action against the apparently liable 
parties and received payment for his costs in an out of court settlement. 


1) 


ECC Proposed No 
Compensation 


12 


Not all applicants to the ECC received compensation. Wherever the ECC 
proposed no compensation, reasons were given to the applicant. 


Case 15 


An applicant applied for $5 725 in property damage and economic loss due 
to an alleged PCB spill. The spill occurred while the applicant was repairing 


a pump inside a garage. 


The ECC proposed no compensation because: the incident did not appear 
to have been a spill as defined in the EPA; analytical results revealed that 
the spilled oil contained no PCB's; the applicant provided no medical 
evidence of health effects and no evidence of any loss; and, the applicant 
provided no proof of claims against liable parties, nor proof of claims to 
Unemployment Insurance and Workers’ Compensation Board. 


Case 16 


An applicant applied to the ECC for $10 241 in property damage to his well 
and water supply due to a vehicle accident. The applicant alleged that the 
vehicle accident contaminated his water supply with oil and gasoline. 


The ECC proposed no compensation because: there was only weak 
circumstantial evidence of a spill; there was insufficient evidence that the 
adverse effects (property damage) were the direct result of a spill; and, | 
there was no evidence that the applicant had made a written claim to all | 
liable parties, in particular the applicant's insurer. Analytical results of three 
separate water samples taken by public authorities revealed no petroleum 
product in the water system; in addition, evidence from public authorities 
indicated that there had been a previous water quality problem. 


Case 17 


A municipal applicant applied to the ECC for $5 586.18 in cleanup costs 
due to a gasoline spill. The spill was discovered during excavation work 
connected with major road reconstruction. 


The ECC proposed no compensation because: the applicant did not give 
notice to the ECC in writing within 30 days of gaining knowledge of their  w 
loss or damage as required by s.9.9 of the Regulation, and the ECC could 
not waive the notification requirement, since the ECC’s ability to assess the 
loss or damage had been prejudiced; circumstantial evidence strongly 
suggested that the spill occurred before Part IX EPA came into effect; the 
applicant did not make every reasonable effort to claim the full amount of 
the loss from the liable parties; also, not all of the damage the applicant 
claimed compensation for was compensable under Part IX EPA. 


——---- 


a — 


Case 18 


A corporate applicant applied to the ECC for $96 590.92 for consultants, 
cleanup and disposal and legal costs connected with the discovery and 
cleanup of creosote contaminated soil. The contaminated soil was 
discovered on the applicant's property during construction of 

additional office space. 


The ECC proposed no compensation because: all available evidence 
indicated that the soil was already contaminated with creosote when the 
applicant bought the property prior to November 29, 1985 and thus, 
Part IX EPA did not apply to the situation; and, there was no evidence 
that the incident was a spill as defined in the EPA. 


Case 19 


An applicant applied to the ECC for $10 000 000 in compensation for 
personal injury and economic loss due to all spills to the environment of all 
pollutants from all sources from 1980-88 and onwards. 


The ECC proposed no compensation because: the applicant did not 
specifically identify a spill or spills as defined in s.79(1)(j) EPA; and, the 
applicant provided no substantive evidence that the personal injury and 
economic loss suffered was a direct result of a clearly identifiable spill 
or spills. 


The applicant then applied to the High Court for a review of the ECC’s 


decision. The Court dismissed the application. The matter is under appeal. 


13 


Initial Contact 


Application to ECC 
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Appendix III 


Victim Assistance and Decision-Making Approach of the ECC 


The following is a summary of the events that usually occur from when the 
Environmental Compensation Corporation (ECC) and a spill victim 
establish contact to the point when the ECC makes a compensation 
payment to the victim. 


After a spill where a victim has suffered some loss or damage, the ECC and 
the victim usually establish telephonic or written contact. 


The ECC provides the victim with: information brochures, an explanation of 
the victim’s rights and responsibilities with respect to a claim; a sample 
claim letter: and a First Notice of Loss (FNL) form. The victim can complete 
and use the sample claim letter when claiming from liable parties. The FNL 
form provides the victim with an easy means of notifying the ECC in writing 
of their loss or damage as required under Ontario Regulation 618/85. 


The victim returns the completed FNL to the ECC as soon as possible and 
then makes every reasonable effort to identify and claim from those liable 
including, the owner and controller of the spilled pollutant and the victim's 
own insurer. 


lf the victim is unable to obtain a satisfactory settlement within a reasonable 
period of time, or if the owner and controller are unknown, the victim can 
contact the ECC and state that they wish to apply for compensation. After 
discussion of the case with the victim, the ECC sends an application 
package with instructions to the victim. The application package is 

tailored to the victim’s loss situation so that the victim fills out 

only the necessary forms. 


On receipt of the completed application, ECC staff review the application for | 
completeness and discuss any deficiencies or potential problems with the 
victim/applicant as required. 

| 


of ’ 
The ECC notifies all potentially liable parties of the application and invites | 
comments and relevant information from those parties. | 


ECC staff prepare a Decision File for the ECC Board of Directors. This file | 
includes: the victim’s application; comments and information received from | 
potentially liable parties; reports and other information from public agencies; | 
and, any other relevant information such as insurance adjusters’ reports 


and appraisals. 


The ECC Board of Directors reviews the Decision File in light of the ECC Decision and 
conditions and requirements of Part IX of the Environmental Protection Act Proposal 

and Ontario Regulation 618/85, and reaches a decision. Then, the Board 

makes an Interim Proposal for compensation to the applicant, with reasons. 

This proposal and the Board's decision minute on which it is based are sent 

to the applicant for comment and response. 


The ECC provides the potentially liable parties with the Interim Proposal 
and invites their comments and solicits any additional relevant information 
they may have. 


Then, the applicant and hopefully the potentially liable parties respond to 
the ECC. 


The ECC Board of Directors reviews the responses and any additional 
information received, and makes a reasoned Final Proposal for 
compensation to the applicant. 


The applicant may either accept the Proposal or apply to the High Court for 
a review within 20 days of receiving the Proposal. 


If the applicant accepts the Proposal and signs a release, the ECC issues a 
Certificate of Entitlement to Compensation for payment by the Provincial 
Treasurer and subsequently sends a compensation cheque to the 
applicant. 


If the applicant applies for a review, the High Court determines the right of 
the applicant to payment of compensation and the amount of the payment 
or, the court may direct a trial of the matter. 
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Introduction 


The Environmental Compensation Corporation (ECC) was created November 29, 1985 by Part IX 
of the Environmental Protection Act (EPA). The ECC is governed by three directors appointed by 
the Lieutenant Governor in Council. The current directors are listed in Appendix I. A staff of 
four provide legal, executive and administrative support. 


ECC's Role 


The ECC’s role is to authorize compensation to spill victims who are unable to obtain compensation 
for their loss or damage elsewhere. 


The ECC is a payor of last resort. It assists victims in obtaining compensation but does not 
replace the role of insurance companies, nor lessen the Statutory or common law responsibilities of 
the corporations or individuals involved in the spill. 


However, through the ECC’s activities, victims become aware of their right to receive 
compensation from liable parties and liable parties become aware of their duty to compensate spill 


victims. This awareness usually results in victims obtaining compensation from those who are 
liable to them in accordance with the law. 


ECC Impact on Availability of Spill Victim Compensation 


The ECC has established a firm record of helping spill victims through: 
© the provision of information and procedural direction; and, 


® the payment of compensation where other sources of compensation were not available or 
failed. 


The usefulness of the former activity has been confirmed by oral and written comments from 
victims who felt that the involvement of the ECC had facilitated their settlement with liable parties. 
In some instances the existence of the ECC clearly was a factor in prompt compensation payments. 
This aspect, in combination with the ECC’s direct assistance to spill victims, results in a positive 
impact on the achievement of an important goal of Part IX of the Environmental Protection Act: 
the compensation of parties suffering loss as a direct result of a spill. 


ECC's Operations 


As part of the ECC’s claims investigation and information gathering, it draws upon the work of the 
Ministry of the Environment (MOE) and other provincial and municipal authorities. Drawing 
upon the resources and expertise of these groups as well as its own, ensures a sound and adequate 
information base for the ECC’s compensation decisions which are independently made on the merits 
of applications. 


Appendix III contains a summary of the decision making approach used by the ECC Board of 
Directors and Appendix II contains a summaryy of the conditions to be met by all applicants 
receiving ECC payments. 


An applicant who is not satisfied with the ECC’s compensation proposal, may ask the High Court 
for a determination of the right to compensation and/or the amount of the payment. 


The ECC augments its small permanent staff of four with arrangements and procedures that enable 
it to respond to peaks in work load, including those resulting from major spill emergencies. These 
arrangements include: working with and drawing upon MOE staff and resources; standing 
contracts for services on an as required basis; and, the secondment or hiring of temporary staff. 


1989-90 Activities 


During the 1989-90 fiscal year, the Board of Directors held 22 meetings and oversaw or dealt with 
many matters including the following. 


Public Activity 
The ECC's external activities covered two main areas: help to spill victims and outreach. 


Help to Spill Victims. The ECC worked with 162 victims, received and responded to 58 First 
Notices of Loss and 14 Applications for Compensation. (A First Notice of Loss is the written 

notice of loss victims must give to the ECC under Ontario Regulation 618/85 to preserve their 

right to apply to the ECC for compensation at a later date.) 


The ECC proposed compensation to 8 applicants and subsequently authorized 7 compensation 
payments totalling $91 572.26. 


To ensure that spill victims knew of the compensation available to them through the ECC, the 
ECC actively sought information on incidents where there may have been spill victims. 


@ The ECC reviewed the MOE Spills Action Centre (SAC) daily summaries and, where 


appropriate, contacted possible victims to ensure that all spill victims were aware of the 
ECC: 


@ The ECC dealt with general and specific spill enquiries, and followed up on MOE staff 
reports. Since its creation in November, 1985 the ECC has received and, where 
appropriate, followed up over 700 spill reports, initial contacts and enquiries. 


When helping spill victims to get compensation from those liable to them, ECC staff provided: 


@ Information on the victim's rights and responsibilities when seeking compensation from 
liable parties under Part IX of the EPA, including an explanation of the more important 
concepts in Part IX EPA, such as, the definition of a spill; 


© procedural direction on making a claim against potentially liable parties and a sample claim 
letter to assist victims in obtaining compensation from such parties; 


@ wherever possible, an indication of other available compensation sources, e.g. Workers’ 
Compensation Board, Unemployment Insurance; 


® information on who the owner and controller of the spilled pollutant and their insurers 
are and where to reach them; 


® information on how to contact a lawyer, if the victim is unsure how to make a claim or, 
if the claim is particularly large or complex; 


@ reference to the owner's and controller's duty under the EPA to ameliorate adverse affects 
and restore the natural environment; 


® information, specifically to municipalities, on other sources of spill compensation. 


When helping individual spill victims determine their qualifications for ECC compensation, ECC 
staff provide: 


® Information on the victim's rights and responsibilities when seeking compensation from 
liable parties, and if that fails, from the ECC, including an explanation of the more 
important concepts in Part IX of the EPA, such as, the definition of a spill; 


® information brochures, ECC application forms and, in some cases, assistance with loss 
assessment and completion of claims forms; 


® general advice to owners and controllers on how they may wish to handle claims in 
general, as well as specific claims and, how to demonstrate eligibility for ECC 
compensation. 


Appendix III contains a summary of events that usually occur from after the ECC and a spill 
victim establish contact up to when the ECC makes a compensation payment to the victim. 


Outreach. The ECC’s Outreach activities are intended to increase the awareness of the ECC by 
agencies and professional groups and assist them to pass on information about the ECC to spill 


victims. 
The ECC publicized its function through several actions including: 


® the distribution of the ECC’s information brochures and poster throughout the Province to 
provincial ministries, police forces, other agencies, municipalities, groups and 
individuals; 


® the publication of articles on the ECC in professional and other publications; 


® contact with the media in the form of interviews sometimes in response to enquiries or 
resulting from significant spills; and, 


@ the continued involvement of the ECC Board members and staff in spill related seminars, 


training sessions and presentations to interest groups including lawyers, students, MOE and 
municipal staff, businessmen and farmers. 


Expenditures 


The ECC spent $354 537 or about 84% of its $419 700 Management Budget for the 1989-90 fiscal 
year. The total remuneration paid to the ECC’s appointed Board of Directors was $13 800. 


In the 1988-89 fiscal year, the ECC spent 77% of its Management Budget. 


G.T L. 
Diréct 


Appendix I 


Environmental Compensation Corporation 


Board of Directors 


Marjory Jean Loveys, Chairman 


Ms. Loveys was appointed 85 11 29 and reappointed 88 12 15 and lives in Ottawa. She is an 
environmental consultant with a degree in Systems design engineering. 


John George Walter Manzig 


Mr. Manzig was appointed 85 11 29 and reappointed 88 12 15 and resides in Windsor. He is a 
barrister and solicitor and a Professor of Law at the University of Windsor. 


Geoffrey T.G. Scott 


Mr. Scott was appointed 85 11 29 and reappointed 88 12 15 and lives in Aurora. He is a 
consulting engineer involved in environmental risk analysis. 


Appendix II 


Conditions to be Met by All Applicants Receiving ECC Payments 


In 16 cases, since its creation in November, 1985, the ECC proposed and subsequently authorized 
compensation to the applicants totalling $123 916.32. In each of these cases, the ECC reached the 
following conclusions based on the evidence before it. 


i: The incident was a spill as defined in s.7(1)(j) Environmental Protection Act (EPA); 


2 The property damage and/or cleanup costs incurred by the applicant were a direct 
result of a spill as required by s.91(1) EPA. Where a municipality was involved, the 
municipality acted in accordance with s.88 EPA with respect to the cleanup and 
incurred costs as a direct result of that action. 


3. The applicant made all reasonable effort to identify and claim from those liable for the 
spill as required by s.9.2. of Ontario Regulation 618/85. 


4. The applicant complied with all other terms and conditions set out in the EPA and 
Ontario Regulation 618/85. 


5. The property damage and/or cleanup costs incurred by the applicant were reasonable 
in the circumstances. 


6. The deductible specified in s.10(1)5.A of Ontario Regulation 618/85 applied to 
property damage or cleanup costs. 


Appendix III 
Victim Assistance and Decision-Making Approach of the ECC 


The following is a summary of the events that usually occur from the time that the Environmental 
Compensation Corporation (ECC) and a spill victim establish contact to the point when the ECC 
makes a compensation payment to the victim. 


Initial Contact 


After a spill where a victim has suffered loss or damage, the ECC and the victim usually establish 
telephonic or written contact. 


The ECC provides the victim with: information brochures; an explanation of the victim's rights and 
responsibilities with respect to a claim; a sample claim letter; and a First Notice of Loss (FNL) 
form. The victim can complete and use the sample claim letter when claiming from liable parties. 
The FNL form provides the victim with an easy means of notifying the ECC in writing of their 
loss or damage as required under Ontario Regulation 618/85. 


The victim returns the completed FNL to the ECC as soon as possible and then makes every 
reasonable effort to identify and claim from those liable including, the owner and controller of the 
spilled pollutant and the victim's own insurer. 


Application to ECC 


If the victim is unable to obtain a Satisfactory settlement within a reasonable period of time, or if 
the owner and controller are unknown, the victim can contact the ECC and state that they wish to 
apply for compensation. After discussion of the case with the victim, the ECC sends an 
application package with instructions to the victim. The application package is tailored to the 
victim's loss situation so that the victim fills out only the necessary forms. 


On receipt of the completed application, ECC staff review the application for completeness and 
discuss any deficiencies or potential problems with the victim/applicant as required. 


The ECC notifies all potentially liable parties of the application and invites comments and relevant 
information from those parties. 


ECC staff prepare a Decision File for the ECC Board of Directors. This file includes: the victim's 
application; comments and information received from potentially liable parties; reports and other 
information from public agencies; and any other relevant information such as insurance adjusters’ 
reports and appraisals. 


ECC Decision and Proposal 


The ECC Board of Directors reviews the Decision File in light of the conditions and requirements 
of Part IX of the Environmental Protection Act and Ontario Regulation 618/85, and reaches an 
interim decision. Then, the Board makes an Interim Proposal for compensation to the applicant, 
with reasons. This proposal and the Board's decision minute on which it is based are sent to the 
applicant for comment and response. 


The ECC provides the potentially liable parties with the Interim Proposal and invites their 
comments and solicits any additional relevant information they may have. 


Then, the applicant and hopefully the potentially liable parties respond to the ECC. 


The ECC Board of Directors reviews the responses and any additional information received, and 
makes a reasoned Final Proposal for compensation to the applicant. 


The applicant may either accept the Proposal or apply to the High Court for a review within 20 
days of receiving the Proposal. 


If the applicant accepts the Proposal and signs a release, the ECC issues a Certificate of 
Entitlement to compensation for payment by the Provincial Treasurer and subsequently sends a 
compensation cheque to the applicant. 


If the applicant applies for a statutory review, the High Court determines the right of the applicant 
to payment of compensation and the amount of the payment or, the court may direct a trial of the 
matter. 
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Introduction 


The Environmental Compensation Corporation (ECC) was created November 29, 1985 by Part 
IX of the Environmental Protection Act (EPA). The ECC is governed by three directors 
appointed by the Lieutenant Governor in Council. The current directors are listed in 
Appendix I. A staff of four provide legal, executive and administrative support. 


After five years of operation, this report provides a retrospective of the ECC’s experience. 
To illustrate this experience, the report includes both: a summary of the decision-making 
approach used by the ECC Board of Directors; and, a synopsis of example cases dealt with by 
the ECC which explain the nature of claims the ECC receives. 


ECC’s Role 


The ECC’s role is to authorize compensation to spill victims who are unable to obtain 
compensation for their loss or damage elsewhere. 


The ECC is a payor of last resort. It assists victims in obtaining compensation but does not 
replace the role of insurance companies, nor lessen the statutory or common law 
responsibilities of the corporations or individuals involved in the spill. 


However, through the ECC’s activities, victims become aware of their right to receive 
compensation from liable parties and liable parties become aware of their duty to compensate 
spill victims. This awareness usually results in victims obtaining compensation from those who 
are liable to them in accordance with the law. 


ECC Impact on Availability of Spill Victim Compensation 


During its five years of operation, the ECC has established a firm record of helping spill 
victims through: 


@ the provision of information and procedural direction; and, 


@ the payment of compensation where other sources of compensation were not available or 
failed. 


The usefulness of the former activity has been confirmed by oral and written comments from 
victims who felt that the involvement of the ECC had facilitated their settlement with liable 
parties. In some instances the existence of the ECC clearly was a factor in prompt , 
compensation payments. This aspect, in combination with the ECC’s direct assistance to spill 
victims, results in a positive impact on the achievement of an important goal of Part IX of the 
Environmental Protection Act: the compensation of parties suffering loss as a direct result of a 


spill. 


ECC’s Operations 


As part of the ECC’s claims investigation and information gathering, it draws upon the work of 
the Ministry of the Environment (MOE) and other provincial and municipal authorities. 
Drawing upon the resources and expertise of these groups as well as its own, ensures a sound 
and adequate information base for the ECC’s compensation decisions which are independently 
made on the merits of applications. 


Appendix II contains a summary of the decision making approach used by the ECC Board of 
Directors and Appendix III contains a synopsis of example cases which illustrate the nature of 
the claims the ECC receives. 


An applicant who is not satisfied with the ECC’s compensation proposal, may ask the Ontario 
Court (General Division) for a determination of the right to compensation and/or the amount 
of the payment. 


The ECC augments its small permanent staff of four with arrangements and procedures that 
enable it to respond to peaks in work load, including those resulting from major spill 
emergencies. These arrangements include: working with and drawing upon MOE staff and 
resources; standing contracts for services by the private sector on an as required basis; and, the 
secondment or hiring of temporary staff. 


1990-91 Activities 


During the 1990-91 fiscal year, the Board of Directors held 17 meetings and oversaw or dealt 
with many matters including the following activities. 


The ECC’s external activities covered two main areas: help to spill victims and outreach. 


Help to Spill Victims. The ECC worked with 305 victims, received and responded to 140 
First Notices of Loss and 26 Applications for Compensation. Of the applications, 6 were from 
municipalities and 20 from individuals and corporations (A First Notice of Loss is the written 
notice of loss victims must give to the ECC under Ontario Regulation 618/85 to preserve their 
right to apply to the ECC for compensation at a later date.) 


The ECC proposed compensation to 12 applicants and subsequently authorized 12 
compensation payments totalling $93 684.55. 


To ensure that spill victims knew of the compensation available to them through the ECC, the 
ECC actively sought information on incidents where there may have been spill victims. 


@ The ECC reviewed the MOE Spills Action Centre (SAC) daily summaries and, where 
appropriate, contacted possible victims to ensure that all spill victims were aware of 
the ECC. 


@ The ECC dealt with general and specific spill enquiries, and followed up on MOE 
staff reports. Since its creation in November, 1985 the ECC has received and, where 
appropriate, followed up over 1 200 spill reports, initial contacts and enquiries. 


When helping spill victims to get compensation from those liable to them, ECC staff provided: 
® Information on the victim’s rights and responsibilities when seeking compensation 
from liable parties under Part IX of the EPA, including an explanation of the more 


important concepts in Part IX EPA, such as, the definition of a spill; 


® procedural direction on making a claim against potentially liable parties and a sample 
claim letter to assist victims in obtaining compensation from such parties; 


@ wherever possible, an indication of other available compensation sources, e.g. 
Workers’ Compensation Board, Unemployment Insurance; 


® information on who the owner and controller of the spilled pollutant and their 
insurers are and where to reach them; 


@ information on when to contact a lawyer, if the victim is unsure of how to make a 
claim or, if the claim is particularly large or complex; 


@ reference to the owner’s and controller’s duty under the EPA to ameliorate adverse 
affects and restore the natural environment; 


@ information, specifically to municipalities, on other sources of spill compensation. 


When helping individual spill victims determine their qualifications for ECC compensation, 
ECC staff provided: 


® Information on the victim’s rights and responsibilities when seeking compensation 
from liable parties, and if that fails, from the ECC, including an explanation of the 
more important concepts in Part IX of the EPA, such as, the definition of a spill; 


e information brochures, ECC application forms and, in some cases, assistance with loss 
assessment and completion of claims forms, 


@ general advice to owners and controllers on how they may wish to handle claims in 
general, as well as specific claims and, how to demonstrate eligibility for ECC 
compensation. 


Appendix II contains a summary of events that usually occur from after the ECC and a spill 
victim establish contact up to when the ECC makes a compensation payment to the victim. 


The most significant event of the year in terms of ECC activity, was a spill of mine tailings 
near the village of Matachewan in Timiskaming District on October 17, 1990. As a result of 
the spill, the ECC worked with 170 victims, responded to 79 First Notices of Loss and received 
4 Applications by the end of the fiscal year. 


ECC staff visited the site shortly after the spill and met with those whose properties were most 
affected. Also, to explain the claims process and the help available from the ECC, staff 
attended and addressed two public meetings in the area. 


Outreach. The ECC’s Outreach activities are intended to increase the awareness of the ECC 
by agencies and professional groups and assist them to pass on information about the ECC to 
spill victims. 


The ECC publicized its function through several actions including: 

e the distribution of the ECC’s information brochures and poster throughout the 
Province to provincial ministries, police forces, other agencies, municipalities, groups 
and individuals; 


e the publication of articles on the ECC in professional and other publications; 


e contact with the media in the form of interviews sometimes in response to enquiries 
or resulting from significant spills; and, 


e the continued involvement of the ECC Board members and staff in spill related seminars, 
training sessions and presentations to interest groups including lawyers, students, MOE 
and municipal staff, businessmen and farmers. 


Expenditures 


The ECC spent $428 080 or about 96% of its $443 700 Management Budget for the 1990-91 


fiscal year.! The total remuneration paid to the ECC’s appointed Board of Directors was 
$15 960. 


In the 1989-90 fiscal year, the ECC spent 84% of its Management Budget. 


ii LY, 


M. Loveys J.G.W. Manzig G.T.G. Scott 
Chairman Director Director 


1Note. Pursuant to Order in Council 945/90, the Deputy Minister of the Environment 
appointed the ECC Board of Directors as the Claims Board and instructed it to administer the 
long term compensation program for those affected by the fire at Tyre King Tyre Recycling Ltd. 
Nanticoke, Regional Municipality of Halidmand-Norfolk. The Claims Board held its own 
meetings with administrative support provided by ECC staff. The ECC’s expenditure and 
management budget figures shown in this Annual Report do not include $444 659 in Transfer 
Payments made by the Claims Board in connection with the tire fire. The Transfer Payment 
account for these payments appeared as a separate item within the ECC’s budget. 
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Appendix I 
Environmental Compensation Corporation 


Board of Directors 


Marjory Jean Loveys, Chairman 


Ms. Loveys was appointed 85 11 29 and reappointed 88 12 15 and lives in Ottawa. She is an 
environmental consultant with a degree in systems design engineering. 


John George Walter Manzig 


Mr. Manzig was appointed 85 11 29 and reappointed 88 12 15 and resides in Windsor. He is a 
barrister and solicitor and a Professor of Law at the University of Windsor. 


Geoffrey T.G. Scott 


Mr. Scott was appointed 85 11 29 and reappointed 88 12 15 and lives in Aurora. He is a 
consulting engineer involved in environmental risk analysis. 


Appendix II 
Victim Assistance and Decision-Making Approach of the ECC 


The following is a summary of the events that usually occur from the time that the 
Environmental Compensation Corporation (ECC) and a spill victim establish contact to the 
point when the ECC makes a compensation payment to the victim. 


Initial Contact 


After a spill where a victim has suffered loss or damage, the ECC and the victim usually 
establish telephonic or written contact. 


The ECC provides the victim with: information brochures; an explanation of the victim’s rights 
and responsibilities with respect to a claim; a sample claim letter; and a First Notice of Loss 
(FNL) form. The victim can complete and use the sample claim letter when claiming from 
liable parties. The FNL form provides the victim with an easy means of notifying the ECC in 
writing of their loss or damage as required under Ontario Regulation 618/85. 


The victim returns the completed FNL to the ECC as soon as possible and then makes every 
reasonable effort to identify and claim from those liable including, the owner and controller of 
the spilled pollutant and the victim’s own insurer. 


Application to ECC 


If the victim is unable to obtain a satisfactory settlement within a reasonable period of time, or 
if the owner and controller are unknown, the victim can contact the ECC and state that they 
wish to apply for compensation. After discussion of the case with the victim, the ECC sends 
an application package with instructions to the victim. The application package is tailored to 
the victim’s loss situation so that the victim fills out only the necessary forms. 


On receipt of the completed application, ECC staff review the application for completeness 
and discuss any deficiencies or potential problems with the victim/applicant as required. 


The ECC notifies all potentially liable parties of the application and invites comments and 
relevant information from those parties. 


ECC staff prepare a Decision File for the ECC Board of Directors. This file includes: the 
victim’s application; comments and information received from potentially liable parties; reports 
and other information from public agencies; and any other relevant information such as 
insurance adjusters’ reports and appraisals. 


ECC Decision and Proposal 


The ECC Board of Directors reviews the Decision File in light of the conditions and 
requirements of Part IX of the Environmental Protection Act and Ontario Regulation 618/85, 
and reaches an interim decision. Then, the Board makes an Interim Proposal for 
compensation to the applicant, with reasons. This proposal and the Board’s decision minute 
on which it is based are sent to the applicant for comment and response. 


The ECC provides the potentially liable parties with the Interim Proposal and invites their 
comments and solicits any additional relevant information they may have. 


Then, the applicant and hopefully the potentially liable parties respond to the ECC. 


The ECC Board of Directors reviews the responses and any additional information received, 
and makes a reasoned Final Proposal for compensation to the applicant. 


The applicant may either accept the Proposal or apply to the Ontario Court (General 
Division) for a review within 20 days of receiving the Proposal. 


If the applicant accepts the Proposal and signs a release, the ECC issues a Certificate of 
Entitlement to compensation for payment by the Provincial Treasurer and subsequently sends a 
compensation cheque to the applicant. 


If the applicant applies for a statutory review, the Ontario Court (General Division) 
determines the right of the applicant to payment of compensation and the amount of the 
payment or, the court may direct a trial of the matter. 


Appendix III 
Synopsis of Example Cases Dealt With by ECC 


This appendix begins with a list of the conditions met by all applicants who received ECC 
compensation payments. It then continues with a synopsis of example cases dealt with by the 
ECC. 


In this Appendix, the Environmental Protection Act is referred to as the "EPA" and Ontario 
Regulation 618/85 is referred to as "the Regulation." 


Conditions Met by all Applicants Receiving ECC Payments 


In twenty-eight cases, since its creation in November, 1985, the ECC proposed and 
subsequently authorized compensation to the applicants totalling $217 600.87. In each of these 
cases, the ECC reached the following conclusions based on the evidence before it. 


1. The incident was a spill as defined in s.7(1)(j) EPA; 


2. The property damage and/or cleanup costs incurred by the applicant were a direct 
result of a spill as required by s.91(1) EPA. Where a municipality was involved, 
the municipality acted in accordance with s.88 EPA with respect to the cleanup 
and incurred costs as a direct result of that action. 


3. The applicant made all reasonable effort to identify and claim from those liable for 
the spill as required by s.9.2 of the Regulation. 


4. The applicant complied with all other terms and conditions set out in the EPA and 
the Regulation. 


5. The property damage and/or cleanup costs incurred by the applicant were 
reasonable in the circumstances. 


6. The deductible specified in s.10(1)5.A of the Regulation applied to property 
damage or cleanup costs. 


Not All Damage a Direct Result of Spill 


In some cases, the ECC made a distinction between losses suffered as a direct result of the 
spill and losses due to other factors. 


Case 1 


A victim applied to the ECC for $93 732.73 in compensation due to a spill of PCB containing 
oil from electrical capacitors abandoned on the victim’s property. The amount the victim 


applied for included: administration costs; disposal site rental; cleanup costs; legal expenses; 
and interest on the amounts claimed. 


The ECC proposed and subsequently authorized $7 032.31 in compensation after applying the 
$500 deductible specified in the Regulation. The Board did not regard the interest charges as 
losses which were compensable. Nor did it find that the legal fees were incurred as a direct 
result of the spill. Also, it found that the disposal site rental charges were not compensable 
since the applicant, being the owner and occupant of the site, had not incurred any additional 
expense in maintaining the disposal and storage site. 


ECC Involvement Assisted Settlement 


In some cases, the involvement of the ECC clearly aided spill victims in reaching a settlement 
with potentially liable parties. 


Case 2 


An individual applied to the ECC for $147.84 in economic loss due to a spill of sulphur 
trioxide gas to the air. The applicant was physically affected by the gas, required medical 
attention, was unable to work and suffered a loss of wages. The applicant informed the owner 
and controller of the gas of her situation but did not reach a settlement with the liable parties. 


The ECC informed the liable parties of the application and the possibility of a subrogated 
action. Before the ECC considered the application, the parties reached a settlement. 


Case 3 


A farmer applied to the ECC for $6 006 in economic loss due to the application of digested 
sewage sludge on a nearby farm. Due to heavy rain, the sludge was washed into, and 
contaminated, a stream used by the applicant for watering his live stock. The applicant 
relocated his live stock to another pasture and in so doing incurred an economic loss. The 
applicant made a written claim to the owner and controller but was unable to reach a 
settlement with the liable parties. 


The ECC notified the liable parties of the application and the possibility of a subrogated 
action. Before the ECC considered the application, the liable parties and the applicant 
reached a settlement. 


Case 4 


A municipal victim applied to the ECC for $8 342.10 in cleanup costs due to a spill of fuel oil 
from a vehicle accident. The fuel oil contaminated the municipal roadway and property. The 
victim claimed from the owner, controller and those liable but received no response. 


The ECC notified the liable parties of the application and the possibility of a subrogated 
action by the ECC. Before the ECC considered the application, the liable parties reached a 
settlement with the applicant. 
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Compensation Paid to a Municipality 


Spill victims compensated by the ECC include municipalities as well as individuals. 
Case 5 


A municipal applicant applied to the ECC for interim payment of a claim for $49 866.77 in 
cleanup costs and other expenses due to a chemical spill and fire on private property within 
the municipality. 


The ECC proposed and authorized $13 486.68 in interim compensation to the municipality 
because: the incident was a spill as defined in the EPA; the costs incurred by the victim were a 
direct result of the spill and municipal action under s.88 EPA; the applicant made every 
reasonable effort to identify and claim for payment of the full amount of the costs from those 
potentially liable for the spill and had commenced an action against them as required by the 
Regulation; the applicant may apply to the ECC for payment of the balance of the claim based 
on a final judgement if the applicant is unable to obtain payment of the judgement from those 
liable as provided in the Regulation; and, the expenses incurred by the victim complied with all 
other conditions of the EPA and the Regulation. 


Case 6 


A municipal victim applied to the ECC for $6 650.55 in cleanup costs due to a spill of 
hydraulic oil to a municipal drain. Public authorities were unable to identify the owner or 
controller of the spilled oil. 


The ECC proposed and subsequently authorized $6 150.55 in compensation after applying the 
$500 deductible specified in the Regulation. 


Compensation Paid to a Municipality Acting as a Good Samaritan 


Some municipalities have received compensation from the ECC after acting as "Good 
Samaritans" as provided for in s.88 EPA. 


Case 7 
A municipal applicant incurred $4 490.50 in cleanup and disposal costs due to a spill of 
gasoline to the ground and harbour from two disused underground storage tanks. The tanks 


were on the property of a company which had gone into receivership. 


The municipality acted in accordance with s.88 EPA with respect to the cleanup of the ground 
and the waterbody, and incurred costs as a direct result of that action. 


The ECC proposed and subsequently authorized $3 990.50 in compensation, after applying the 
$500 deductible specified in the Regulation. 
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Case 8 


A municipality applied to the ECC for $1 566.57 in cleanup costs due to a spill of diesel fuel 
to the parking lot of an auto glass repair shop. The municipality made a written claim to the 
apparent owner and controller of the spilled fuel but received no satisfactory response. 


The ECC proposed and subsequently authorized $1 066.57 in compensation after applying the 
$500 deductible specified in the Regulation. The ECC found that the cleanup costs were a 
direct result of the spill and of municipal action under s.88 EPA. 


Compensation Paid Where Owner and Controller Unknown 


In some cases where the ECC has paid compensation, the owner and controller of the 
pollutant was unknown. 


Case 9 


A victim applied to the ECC for $4 761 in property damage, economic loss and cleanup costs 
due to a spill of atrazine, a herbicide, on an adjacent road allowance. The spill killed 
vegetation resulting in erosion and consequent sediment obstruction of field tiles on land 
owned by the applicant. Public authorities were unable to identify the owner or controller of 
the spilled herbicide. 


The ECC proposed and subsequently authorized $4 261 in compensation after applying the 
$500 deductible specified in the Regulation. 


Case 10 


The victim of a spill of tebuthiuron, a herbicide and soil sterilant, applied to the ECC for $28 
804 in property damage and cleanup costs. The tebuthiuron killed grass, bushes and a mature 
tree on the applicant’s property. Public authorities were unable to identify the owner and 
controller of the spilled tebuthiuron. 


The ECC proposed and subsequently authorized $12 179 in compensation, after deducting the 
amount paid by the applicant’s insurer and applying the $500 deductible specified in the 
Regulation. The ECC based its proposal on the estimated cost for cleanup, haulage and 
disposal of the contaminated soil and a loss of amenity value. Included in the cleanup cost was 
the estimated cost of replacing the mature tree with the largest possible tree which could 
reasonably be planted where the dead tree had grown. 


Case 11 


A municipal victim incurred $24 292.97 in cleanup costs due to a spill of ethylene glycol to a 
municipal ditch. The owner and controller of the material were unknown. 


The ECC proposed and subsequently authorized $23 792.97 in compensation, after applying 
the $500 deductible specified in the Regulation. 
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Case 12 


A victim applied to the ECC for between $30 000 and $50 000 in property damage and 
estimated cleanup costs due to a spill of the herbicide tebuthiuron, a soil sterilant. The 
herbicide had been applied to the victim’s property maliciously, contaminating the soil and 
killing vegetation. Public authorities were unable to determine the owner and controller of the 
spilled herbicide. . 


When considering the application and the applicant’s insurance coverage in effect at the time, 
the ECC found that it could not consider the property damage claim because the applicant had 
not made a claim against their insurer as required by s.9.2 of the Regulation nor had they 
taken legal action against their insurer as required by s.9.3 of the Regulation. 


Case 13 


A municipality applied to the ECC for $1 653.75 in cleanup costs due to a spill of gasoline. 
The spilled gasoline entered the municipal storm sewer system and then Lake Ontario. Public 
authorities were unable to identify the owner and controller of the spilled gasoline. 


The ECC proposed and subsequently authorized $1 153.75 in compensation after applying the 
$500 deductible specified in the Regulation. 


Case 14 


A victim who was a farmer, applied to the ECC for $3 750 in business inventory and economic 
loss due to a spill of bromoxynil, a pesticide. The pesticide was spilled to a small pond at 
which his cattle watered on property rented by the victim . Five animals died as a result of 
pesticide poisoning. The police and other public authorities were unable to gather enough 
evidence to conclusively identify the suspected owner and controller of the spilled pesticide. 


The ECC proposed and subsequently authorized $3 250 in compensation after applying the 
$500 deductible specified in the Regulation. 


Case 15 


A victim who ran a small bait and tackle business applied to the ECC for $2 353.24 in business 
inventory loss and cleanup costs due to a spill of heavy oil which washed ashore on his 
property. The spilled oil affected both the victim’s beach and his bait fish holding facility. The 
Canadian Coast Guard and other public authorities were unable to identify the owner and 
controller of the spilled oil. 


The ECC proposed and subsequently authorized $1 853.24 in compensation after applying the 
$500 deductible specified in the Regulation. 
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Case 16 


A beckeeper, the victim of a pesticide spill, applied to the ECC for $1 445 in compensation for 
economic loss. The applicant lost business inventory in the form of 39 hives due to a spill of 
an unknown pesticide in the vicinity of the hive. Public authorities were unable to identify the 
owner or controller of the spilled pesticide. 


The ECC proposed and subsequently authorized $1 445 in compensation. 


Compensation Paid Where Owner and Controller Refused to Compensate Victim 


Sometimes, the owner and controller of a spilled pollutant has refused to compensate the 
victim and the ECC has done so. 


Case 17 


A farmer, who was the victim of a pig manure spill applied to the ECC for $5 586.15 in 
cleanup costs. Over several days, manure overflowed from a storage pit on a nearby farm and 
entered the stream which supplied water to the applicant’s ponds. The applicant used the 
ponds to water his live stock and poultry. The ponds were fouled and required extensive 
cleaning to make them fit for use again. The applicant made a written claim to the owner and 
controller of the spilled manure but received no compensation. 


The ECC proposed and subsequently authorized $5 086.15 in compensation, after applying the 
$500 deductible specified in the Regulation. The ECC is pursuing a subrogated action against 
the liable parties. 


Case 18 


A municipal victim incurred $1 440 in cleanup costs due to a spill of diesel fuel from a sinking 
boat. The municipal fire department raised the boat, stopped the fuel spill and cleaned up the 
water course and marina. The owner and controller of the spilled fuel refused to pay the 
municipality. 


The ECC proposed and subsequently authorized $940 in compensation, after applying the $500 
deductible specified in the Regulation. The ECC then informed the owner and controller of 
its intention to commence a law suit to recover the full amount of the municipality’s loss. In 
response, the owner and controller reimbursed the municipality the $500 deductible and 
reimbursed the Treasurer of Ontario the $940. 
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Case 19 


The victims of a gasoline spill, a couple, applied to the ECC for $450 300.32 in compensation 
for personal injury, property damage, cleanup costs and other loss and damage. Gasoline 
spilled at an adjacent service station, entered the basement of the victims’ property, a small 
apartment and commercial building, and rendered the building uninhabitable. 


The ECC proposed and subsequently authorized an interim payment of $36 097.25 based on 
the loss, damage, costs and expenses which it found were a direct result of the spill. The 
applicants are pursuing legal action against the liable Parties. 


Case 20 


A victim applied to the ECC for $6 067.61 in property damage and pecuniary loss (including 
loss of wages, travel costs and economic loss) due to a spill of fuel oil on the property next 
door. The fuel oil contaminated the applicant’s well and water supply system. The victim 
claimed from the owner and controller of the spilled oil but received no response. 


The ECC proposed $4 493 as the maximum amount of compensation it would authorize after 
applying the $500 deductible specified in the Regulation. In making this proposal, the Board 
used the lower of the two well drilling estimates submitted by the applicant. The ECC 
subsequently authorized $193 in compensation for pecuniary loss and a further payment of 
$4 249.33 for a new well. This further payment was authorized after the ECC received the 
original invoice for the new well and proof that the work was done to the satisfaction of the 
Ministry of the Environment. 


Case 21 


The victim of a chemical and pesticide spill and fire applied to the ECC for $192 in 
compensation for economic loss (out-of-pocket expenses). The applicant's family was 
evacuated from their home due to the spill and fire and paid for one night’s accommodation 
and meals in a hotel. The applicant made a written claim to his own insurer and the owner 
and controller of the spilled material. The applicant’s insurer paid part of the loss but the 
owner and controller denied liability and refused compensation. 


The ECC proposed and subsequently authorized $192 in compensation. 
Case 22 


The victim of a mine tailings spill applied to the ECC for $416 in economic loss (loss of gross 
wages). Mine tailings spilled from a tailings storage area at the site of a former mine and 
washed away part of a provincial highway. The highway was closed for six days and the 
applicant was prevented from reaching his place of work. The applicant made a written claim 
to the owner and controller of the tailings who denied liability and refused to pay the claim. 


The ECC proposed and subsequently authorized $353.60 in compensation. The ECC made its 
proposal based on the net loss of wages suffered by the applicant. 
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ECC Proposed No Compensation 


Not all applicants to the ECC received compensation. Wherever the ECC proposed no 
compensation, reasons were given to the applicant. 


Case 23 


A corporation applied to the ECC for over $87 000 in cleanup costs, economic loss and other 
expenses due to contamination of its property by chemical solutions used in a chrome plating 
process. 


The ECC proposed no compensation because: the applicant had not presented evidence to 
show that the first discharge of the pollutant occurred after Part IX of the EPA came in to 
force; the applicant had not presented evidence to show that the contamination was a result of 
the spill as defined in section 79(1)(j) EPA; the applicant, having purchased a property 
contaminated with chromium, was then the owner of the pollutant and controller of the 
pollutant as defined in section 79(1) EPA; even if the applicant were not the owner of the 
pollutant or the person in control of the pollutant, the losses claimed by the applicant were not 
a direct result of a spill of chromium, as required by section 91(1)(a) EPA, but rather resulted 
from the purchase by the applicant of a property already contaminated with chromium. 


The applicant applied to the Ontario Court (General Division) for a review of the ECC’s 
decision. The Court agreed with the ECC and awarded costs against the applicant. 
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Introduction 


The Environmental Compensation Corporation (ECC) was created November 29, 1985. It is 

‘continued by Part X of the Environmental Protection Act (EPA) RSO 1990, Chapter E.19. The 
ECC is governed by three directors appointed by the Lieutenant Governor in Council. The 

- Current directors are listed in Appendix I. A staff of four provide legal, executive and 
administrative support. : | i 


| To illustrate the ECC’s experience, the report includes both: a summary of the decision-making 
approach used by the ECC Board of Directors; and, a synopsis of example cases dealt with by the 
ECC during the last year. vi hast : 


ECC’s Role 


The ECC’s role is to authorize compensation to spill victims who are unable. to obtain. 
compensation for their loss or damage elsewhere. we: 


‘The ECC is a payor of last resort. It assists victims in obtaining compensation but does not . 
replace the role of insurance companies, nor lessen the statutory or common law responsibilities 


of the corporations or individuals involved in the spill. 


However, through the ECC’s activities, victims become aware of their right to receive 
compensation from liable parties and liable parties become aware of their duty to compensate 
spill victims. This awareness usually results in victims obtaining compensation from those who are 
_ liable to them in accordance with the law. | 


_ ECC Impact on Availability of Spill Victim Compensation 


During its six years of operation, the ECC has established a firm record of helping spill victims 
through: ~ ee 


e the provision of information and procedural direction; and, 


e the payment of compensation where other sources of compensation were not available or 
failed. Stee eae: 


The usefulness of the former activity has been confirmed by oral and written comments from 
victims who felt that the involvement of the ECC had facilitated their settlement with liable. 
parties. In some instances, the existence of the ECC clearly was a factor in prompt compensation 
payments. This aspect, in combination with the ECC’s direct assistance to spill victims, results in 
a positive impact on the achievement of an important goal of Part X of the Environmental 
Protection Act: the compensation of parties suffering loss as a direct result of a spill. 


ECC’s Operations 


As part of the ECC claims investigation and information gathering, it draws upon the work of 
the Ministry of the Environment (MOE) and other provincial and municipal authorities. Drawing 
upon the resources and expertise of these groups as well as its own, ensures a sound and 
adequate information base for the ECC’s compensation decisions which are independently made 
on.the merits of applications. 


Appendix II contains a summary of the decision-making approach used by the ECC Board of 
Directors and Appendix III contains a synopsis of example cases which illustrate the nature of the 
claims the ECC receives. 


An applicant who is not satisfied with the ECC’s compensation proposal, may ask the Ontario 
Court (General Division) for a determination of the right to compensation and/or the amount of 
the payment. 


The ECC augments its small permanent staff of four with arrangements and procedures that 
enable it to respond to peaks in work load, including those resulting from major spill emergencies. 
These arrangements include: working with and drawing upon MOE staff and resources; standing . 
contracts for services by the private sector on an as required basis; and, the secondment or hiring 
of temporary staff. | 


1991-92 Activities . 


During the 1991-92 fiscal year, the Board of Directors held 19 meetings and oversaw or dealt with 
many matters including the following activities. oa 


The ECC’s external activities covered two main areas: help to spill victims and outreach. 


Help to Spill Victims. The ECC worked with 176 victims, received and responded to 61 First 
Notices of Loss and 33 Applications for Compensation. Of the applications, 5 were from 
municipalities and 28 from individuals and corporations. (A First Notice of Loss is the written 
notice of loss victims must give to the ECC under Ontario Regulation 618/85 to preserve their. 
right to apply to the ECC for compensation at a later date.) : AS 


Whe BOC proposed compensation to 23 applicants and subsequently authorized 23 compensation 
payments totalling $62 571.00. The ECC proposed no compensation to six applications. — 


To ensure that spill victims knew of the 


compensation available to them through the Be Getic 


ECC actively sought information on incidents where there may have been spill victims. . 


The ECC reviewed the MOE Spills Action Centre (SAC) daily summaries and, where 


appropriate, contacted possible victims to ensure that all spill victims were aware of the 
ECE: | 


The ECC dealt with general and specific spill enquiries, and followed up on MOE staff 
réports. Since its creation in November, 1985 the ECC has received and, where 
appropriate, followed up over 1 700 spill reports, initial contacts and enquiries. 


. When helping spill victims to get compensation from those liable to them, ECC staff provide: 


Information on the victim’s rights and responsibilities when seeking compensation from 
liable parties under Part X of the EPA, including an explanation of the more important 
concepts in Part X EPA, such as, the definition of a spill; 


procedural direction on making a claim against potentially liable parties and a sample 
claim letter to assist victims in obtaining compensation from such parties; 


wherever possible, an indication of other available compensation sources, e.g. Workers’ 
Compensation Board, Unemployment Insurance; sites 


information on who the owner and controller of the spilled pollutant and. their insurers 


are and where to reach them; 


information on when to contact a lawyer, if the victim is unsure of how to make a clai 
or, if the claim is particularly large or complex; 


reference to the owner’s and controller’s duty under the EPA to ameliorate adverse 
affects and restore the natural environment; 


information, specifically to municipalities, on other sources of spill compensation. 


When helping individual spill victims determine their qualifications for ECC compensation, ECC 
staff provided: 


Information on the victim’s rights and responsibilities when seeking compensation from 
liable parties, and if that fails, from the ECC, including an explanation of the more 
important concepts in Part X of the EPA, such as, the definition of a spill; 


information brochures, ECC application forms and, in some cases, assistance with loss 
assessment and completion of claims forms; 


_ general advice to owners and controllers on how they may wish to handle claims in 


general, as well as specific claims and, how to demonstrate eligibility for ECC 
compensation. 


Appendix II contains a summary of events that usually occur from after the ECC and a spill _ 
victim establish contact up to when the ECC makes a compensation payment to the victim. 


Outreach. The ECC’s Outreach activities are intended to increase the awareness of the ECC by 
agencies and professional groups and assist them to pass on information about the ECC to spill 


victims. 


The ECC publicized its function through several actions including: 


The distribution of the ECC’s information brochures and poster throughout the Province 
to provincial ministries, police forces, other agencies, municipalities, groups and _ 
individuals; | 


the publication of articles on the ECC in professional and other publications; 


contact with the media in the form of interviews sometimes in response to enquiries or 
resulting from significant spills; and, | l 


the continued involvement of the ECC Board members and staff in spill related seminars, 
training sessions and presentations to interest groups including lawyers, students, MOE 
and municipal staff, businessmen and farmers. 


Exp enditures 

The ECC spent $363 548 or about 101.4% of its $358 600 Management Budget for the 1991-92 
fiscal year.! The total remuneration paid to the ECC’s appointed Board of Directors was 
$17 310. a sabes 


‘In the 1990-91 fiscal year, the ECC spent 96% of its Management Budget. 


‘Note. Pursuant to Order in Council 945/90, the Deputy Minister of the Environment 
appointed the ECC Board of Directors as the Claims Board and instructed it to administer the.” 
long term compensation program for those affected by the fire at Tyre King Tyre Recycling Ltd., 
Nanticoke, Regional Municipality of Haldimand-Norfolk. The Claims Board held its own 
meetings with administrative support provided by ECC staff. Administration costs were borne by 
the ECC. The ECC’s expenditure and management budget figures shown in this Annual Report 
do not include $92 482 in Transfer Payments made by the Claims Board in connection with the 
tire fire. The Transfer Payment account for these payments appeared as a separate item within. 
the ECC’s budget. The ECC’s $4 948 overexpenditure was due to over $41 000 in unforseen 
Claims Board administrative costs incurred near the end of the fiscal year. These costs were à . 
direct result of over 20 applications the Claims Board received in the two weeks before the 
application deadline. 


Appendix I 


Environmental Compensation Corporation 


Board of Directors 


Marjory Loveys 


Marjory Loveys, Ottawa, Ontario, was. appointed Chairman of the Environmental Compensation 
Corporation on November 29, 1985 and reappointed December 15, 1988 and December 19, 1991. 


Ms. Loveys has lived in Ottawa for the past 12 years. 


Ms. Loveys is a consultant and is the co-owner and co-manager of Energy Pathways Inc. (EPI), an. 
environmental consulting firm in Ottawa. She has experience and expertise in the areas of 
energy, environmental and waste management and housing. She has a degree in systems design 
engineering from the University of Waterloo. 


John George Walter Manzig 


Mr. Manzig of Windsor, Ontario, was appointed a Director with the Environmental Compensation . ; 
Corporation on November 29, 1985 and reappointed December 15, 1988 and December 19, 1991. 


Mr. Manzig has lived in Windsor for the past 22 years. In 1985, he chaired the Environmental 
Spills Panel, inquiring into and advising the Minister on the preparation of a new regulation to 
implement the Spills Bill. He is a barrister and solicitor and a professor of law at the University 
of Windsor, teaching Environmental, Municipal and Land Use Planning Law. 


Mr. Manzig has LD ahd LL.M degrees from Dalhousie University, Nova Scotia and doctorate in 
Civil Law from the University of Cologne, Germany. He is a member of the Nova Scotia 
Barristers Society and the Law Society of Upper Canada. 


Geoffrey T.G. Scott 


Mr. Scott of Aurora, Ontario, was appointed a Director with the Environmental Compensation. 
Corporation November 29, 1985 and was peappolotes December 15, 1988 and December 19, 
1991: 


Mr. Scott has lived in Aurora for 16 years. He has considerable experience in civil engineering 
and environmental assessment and risk analysis for a wide range of businesses. He practises as a 
consulting engineer in the field of CAO engineering. 


Mr. Scott is President of Scott Stephenson Consultants Inc. in Aurora. He has a | degree in 
engineering from London University. 


Appendix II 


Victim Assistance and Decision-Making Approach of the ECC. 


_ The following is a summary of the events that usually occur from the time that the Environmental 
Compensation Corporation (ECC) and a spill victim establish contact to the point when the ECC 
makes a compensation payment to the victim. ie: 


Initial Contact | 


After a spill where a victim has suffered loss or damage, the ECC and the victim usually establish 
telephonic or written contact. LL 


The ECC provides the victim with: information brochures; and explanation of the victim’s rights 
and responsibilities with respect to a claim; a sample claim letter; and, a First Notice of Loss 
(ENL) form. The victim can complete and use the sample claim letter when claiming from liable- 
parties. The FNL form provides the victim with an easy means of notifying the ECC in writing of 
their loss or damage as required under Ontario Regulation 618/85. 


The victim returns the completed FNL to the ECC as soon as possible and then makes every 
reasonable effort to identify and claim from those liable including, the owner and controller of the 
spilled pollutant and the victim’s own insurer. 


Application to ECC 


If the victim is unable to obtain a satisfactory settlement within a reasonable period of time, or if 

the owner and controller are unknown, the victim can contact the ECC and state that he or she 

wishes to apply for compensation. After discussion of the case with. the victim, the ECC sends an 

application package with instructions to the victim. The application package is tailored to the 
victim’s loss situation so that the victim fills out only the necessary forms. 


On receipt of the completed application, ECC staff review the application for completeness. and 
discuss any deficiencies or potential problems with the victim/applicant as required. 


The ECC notifies all potentially liable parties of the application and invites comments and 
relevant information from those parties. 


ECC staff prepare a Decision File for the ECC Board of Directors. This file includes: the 
victim’s application; comments and information received from potentially liable parties; reports 
and other information from public agencies; and, any other relevant information such as insurance 
adjusters’ reports and appraisals. : 


ECC Decision and Proposal 


The ECC Board of Directors reviews the Decision File in light of the conditions and 
requirements of Part X of the Environmental Protection Act and Ontario Regulation 618/85, and 
reaches an interim decision: Then, the Board. makes an Interim Proposal for compensation to the 
applicant, with reasons. This proposal and the Board’s decision minute on which it is based are 
sent to the applicant for comment and response. | 


The ECC provides the potentially liable parties with the Interim Proposal and invites their 
comments and solicits any additional relevant information they may have. 


Then, the applicant and hopefully-the potentially liable parties respond to the ECC. 


The ECC Board of Directors reviews the responses and any additional information received, and 
makes a reasoned Final Proposal for compensation to the applicant. 


The applicant may either accept the Proposal or apply to the Ontario Court (General Division) 
for a review within 20 days of receiving the Proposal. 


If the applicant accepts the Proposal and signs a release, the ECC issues a Certificate of 
Entitlement to compensation for payment by the Provincial Treasurer and subsequently sends a 
compensation cheque to the applicant. 


If the applicant applies for a statutory review, the Ontario Court (General Division) determines 
the right of the applicant to payment of compensation and the amount of the payment or, the 
court may direct a trial of the matter. 


| Appendix III 
_ Synopsis of Example Cases Dealt With By ECC 


- This Appendix begins with a list of the conditions met. by all applicants who received ECC 
compensation payments. It then continues with a synopsis of example cases dealt with by the 
HEC: a : | | È 


In this Appendix, the Environmental Protection Act is referred to as the "EPA" and Ontario 
Regulation 618/85 is referred to as "the Regulation". om 


Conditions Met by all Ap plicants Receiving ECC Payments 


In fifty-one cases, since its creation November 29, 1985, the ECC proposed and subsequently 
authorized compensation to the applicants totalling $280 171.76. In each of these cases, the ECC 
reached the following conclusions based on the evidence before it. Res au 


| : 1. The incident was a spill as defined in s.91(1) EPA; 


2. The property damage and/or cleanup costs incurred by the applicant were a direct result 
of a spill as required by s.91(1) EPA, Where a municipality was involved, the municipality 
acted in accordance with s.100 EPA with respect to the cleanup and incurred costs as a 
direct result of that action. DE | 


Sie applicant made all reasonable efforts to identify and claim from those liable for the 
spill as required by s.9.2 of the Regulation. ; 


4. The applicant complied with all other terms and conditions set out in the EPA and the 
Regulation. 
J The property damage and/or cleanup costs incurred by the applicant were reasonable in 


the circumstances. 


6. The deductible specified in s.10(1)5.A of the Regulation applied to property damage or 
cleanup costs. pe 1 | 


~ Not All Damage a Direct Result of Spill 


In some cases, the ECC made a distinction between losses suffered as a direct result of the spill 
and losses due to other factors. | ee. 


Case 1 


The owner of a vacant store applied to the ECC for $2 938.90 in property damage and cleanup 
costs due to an oil spill. Fuel oil leaked from a storage tank on an adjacent property and seeped 
into the basement of the vacant store. The applicant made a written claim to the owner and 
controller of the oil and other potentially liable parties but received no compensation. 


The ECC proposed and subsequently authorized $744.45 in compensation, after applying the 
deductible specified in the Regulation. The Board proposed less compensation than the amount 
applied for because: not all of the property damage was a direct result of the spill; and, the 
applicant could have prevented some of the damage resulting directly from the spill if the 
applicant had taken reasonable measures for such prevention. 


Case 2 


The victim of a petroleum product spill applied to the ECC for $3 562.65 in lost rental income 
and other costs. Petroleum product from an unidentified spill contaminated the applicant’s well 
and made it unfit for use. As a result, the applicant was unable to rent his property. Neither the 
victim nor provincial authorities were able to identify the owner or controller of the petroleum 
product. | | l 


The ECC proposed and subsequently authorized $3 062.65 in compensation. The Board 
proposed.$500 less than the applicant claimed because it found that $500 of the claim was 
unsubstantiated and unreasonable in that the amount had been claimed to off-set the $500 
deductible even though, in this case, the $500 deductible did not apply to the claim. 


ECC Involvement Assisted Settlement 


In some cases, the involvement of the ECC clearly aided spill victims in reaching a settlement 
with potentially liable parties. 


Case 3. 


A municipality applied to the ECC for compensation after it incurred $22 058.23 in cleanup costs . 
due to a spill of fuel from a private residence. The fuel oil contaminated both private and 


municipal property. The victim claimed from the owner, controller and those liable but received 
no response. | | | 


The ECC notified the liable parties of the application and the possibility of a subrogated action by 
the ECC. Before the ECC considered the application, insurers for the liable parties reached a . 
settlement with the applicant. # | | 


Case 4 


A municipal victim applied to the ECC for $1 194.23 in cleanup costs due to a spill of oil and 
gasoline associated with a fire and suicide. The suicide victim used the spilled gasoline and oil to 
start a fire which the municipality put out. The municipality then cleaned up the remaining oil. 


10 


i : a 
The ECC informed the liable parties of the application and the possibility of a subrogated action. 
Before the ECC considered the application, the liable parties reached a settlement with the 
applicant. | 


Compensation Paid to a Municipality 
Spill victims compensated by the ECC include municipalities as well as individuals. 
Case 5 


A municipal victim of an oil spill applied to the ECC for $6 294.88 in cleanup costs. Several : 


drums of used motor oil were spilled to a municipal road right-of-way which the municipality 
cleaned up. Public authorities were unable to identify the owner or controller of the spilled oil. 


The ECC proposed and subsequently authorized $5 


$500 deductible specified in the Regulation. 


Compensation Paid Where Owner and Controller Unknown 


Case 6 


794.88 in compensation after applying the 


A corporation suffered $5 151.47 in cleanup costs due to an oil spill and applied to the ECC for 
compensation. An oil slick washed ashore on the victim’s property from one of the Great Lakes 
and the victim’s staff cleaned up the beach. Neither the victim nor Provincial or Federal 

_ authorities were able to identify the owner or controller of the oil. 


The ECC proposed and subsequently authorized $4 651.47 in compensation, after applying the 
deductible specified in the Regulation. 


Case 7 

A conservation authority applied to the ECC for $325 in economic loss due to a chemical and 
pesticide spill and fire. A public beach run by the conservation authority was ordered closed by 
local health authorities because run off, from the pesticide spill and fire fighting, had - 


contaminated a creek which entered one of the Great Lake very near the public beach. 


The ECC proposed and subsequently authorized $325 in compensation. 


Compensation Paid Where Owner and Controller Refused to Compensation Victim 


Sometimes, the owner and controller of the spilled pollutant has refused to compensate the victim 
and the ECC has done so. | 
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Case 8 


The victim of a mine tailings spill applied to the ECC for $416 in economic loss (loss of gross 
wages). Mine tailings spilled from a tailings storage area at the site of a former mine and washed 
away part of a provincial highway. The highway was closed for six days and the applicant was 
prevented from reaching his place of work.. The applicant made a written claim to the owner and 
controller of the tailings who denied liability and refused to pay the claim. 


The ECC proposed and subsequently authorized $353.60 in compensation. The ECC made its 
_ proposal based on the net loss of wages suffered by the applicant. 


Case 9 


The victim of a mine tailings spill applied to the ECC for $2 175 in compensation for economic 
loss (business interruption). Mine tailings spilled from a tailings storage area at the site of a 
former mine and washed away part of the provincial highway. The highway was closed for six 
days and guests staying at the applicant’s tourist establishment left because they were prevented 
from reaching their temporary work site. The applicant made a written claim to the owner and 
_ controller of the RES who denied Ho and refused to. pay ME claim. 


The BCE Weare and subsequently a authorized $2 175 3 in compensation. 
Case 10 


The victim of a mine tailings spill applied to the ECC for $4 430 in compensation for cleanup 
costs and property damage. Mine tailings spilled from a tailings storage area at the site of a 
former mine and washed across the applicant’s property leaving mine tailings in the basement of ~ 
his home and on his property. The applicant made a written claim to the owner and controller of 
the tailings who denied liability and refused to pay the claim. : 


Phe BCC proposed and ee authorized ye 930 in compensation after applying the $500 
deductible specifiéd in the Regulation. 


Case 11 


The victim of a spill of water from a water main break applied to the ECC for $9 839.19 in | 
compensation for personal property damage, business inventory loss, cleanup costs and other 
losses. A municipal water main broke and water flowed across the surface of the ground and into 
the victim’s basement. Personal property and business inventory owned by the applicant and 
stored in the basement was extensively damaged. The applicant made a written claim to the 


Qwner and controller of the spilled water and other eee liable parties but received no — 
compensation. 


The ECC proposed and subsequently ol $9 308.46 after ne the claim in light of 


actual bills submitted by the applicant subsequent to the application and after applying the $500. 
deductible specified in the Regulation. 
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Case 12 


À trailer park operator applied to the ECC for $2 870 in compensation for cleanup costs due to 
an Oil spill. Fuel oil leaked from a private trailer and contaminated the trailer park’s reservoir. 
The applicant made a written claim to the owner and controller of the oil and other potentially 
… liable parties but received no compensation. : à nu 


The ECC proposed and subsequently authorized $2 370 in compensation, after applying the 


deductible specified in the Regulation. The ECC then undertook legal action against those liable 
and reached an out-of-court settlement. j 


ECC Proposed No Compensation 


Not all applicants: to the ECC received compensation. Wherever the ECC proposed no 
compensation, reasons were given to the applicant. ; : 


Case 13 


The victim of a mine tailings spill applied to the ECC for $8 019.39 in compensation for economic 
loss. Mine tailings spilled from a tailings storage area at the site of a former mine and entered 
the river which was the applicant’s source of water supply. The river was unfit to use as a source 
-of water for almost two months and the applicant ‘drilled a well as a new source of water supply. 
The applicant made a written claim to the owner and controller of the tailings who denied liability 
and refused to pay the claim. | 


The ECC proposed no compensation because alternative and less expensive assistance from the 
Ministry of the Environment for any loss the applicant may have suffered was available to the 
applicant for the duration of the water quality problem. Also, the cost of the new well was | 


incurred by the applicant as the result of the applicant’s decision to have a new well drilled rather 


than to continue accepting the assistance available from the Ministry of the Environment for the 
duration of the water quality problem. : 


Case 14 
An individual applied to the ECC for $1 249.73 in cleanup costs and other expenses due to the 
dumping of slaughter house waste on his property. The individual made a written claim from 


those he felt were liable but received no compensation. 


The ECC proposed no compensation because there was insufficient evidence that the. applicant 
had suffered any damage as a direct result of a spill as defined in section 91(1) EPA. 
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Introduction 


T he Environmental Compensation 
Corporation (ECC) was created 


November 29, 1985. It is continued by Part _ 


- X of the Environmental Protection Act 
(EPA) RSO 1990, Chapter E.19. The ECC 
is governed by three directors appointed by 
the Lieutenant Governor in Council. The. 
directors serving during:-this fiscal year are 
listed in Appendix I. A staff of four provide 


legal, executive and administrative support. - 


. To illustrate the ECC’s experience, the 

* report includes both: a summary of the 
decision-making approach used by the ECC 
Board of Directors; and, a synopsis of _ . 


example cases dealt with by the ECC during © 


the last year. 


ECC’s Role 


Ihe ECC’s role is to authorize 
compensation to spill victims who are 


unable to obtain compensation for their loss - 


or damage elsewhere. 


The ECC is a seek of last resort. It assists 
victims in obtaining compensation but does 


not replace the role of insurance companies, . 


nor lessen the statutory or common law 
responsibilities of the corporations or 
individuals involved in the spill. 


However, through the ECC’s activities, 
victims become aware of their right to 
receive compensation from liable parties and 
liable parties become aware of their duty to 
compensate spill victims. This awareness _ 


usually results in victims obtaining 


compensation from those who are liable to 


- them in accordance with the law. 


ECC ead on Availability we Spill Victim 
Compensation 


‘ D're its six years of operation, the ECC 


has established a firm record of helping : 
spill victims through: 


® the provision of information and 
procedural direction; and, 


e the payment of compensation where 
other sources of compensation were 
. not available or failed. 


The usefulness of the former activity has 
been confirmed by oral and written 
comments from victims who felt that the 
involvement of the ECC had facilitated their 
settlement with liable parties. In.some 
instances, the existence of the ECC clearly 
was a factor in prompt compensation 
payments. This aspect, in combination with 
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the ECC’s direct assistance to spill victims, 
results in a positive impact on the 
achievement of an important goal of Part X 
of the Environmental Protection Act: the 
compensation of parties suffering loss as a 
direct result of a spill. 


ECC’s Operations 


A s part of the ECC’s claims investigation 
and information gathering, it draws 
upon the work of the Ministry of the 
Environment and Energy (MOEE) and 
other provincial and municipal authorities. 


Drawing upon the resources and expertise of 


these groups as well as its own, ensures a 
sound and adequate information base for 
the ECC’s compensation decisions which are 
independently made on the merits of 
applications. 


Appendix II contains a summary of the 
decision-making approach used by the ECC 
Board of Directors and Appendix III 
contains a synopsis.of example cases which 
illustrate the nature of.the claims the ECC 
receives. 


An applicant who is not satisfied with the 
ECC’s compensation proposal, may ask the 
Ontario Court (General Division) for a 
determination of the right to compensation 
and/or the amount of the payment. 


The ECC augments its small permanent staff 


of four with arrangements and procedures 
that enable it to respond to peaks in work 
load, including those resulting from major 
spill emergencies. These arrangements 
include: working with and drawing upon 
MOEE staff and resources; standing 
contracts for services by the private sector | 
_On-an as required basis; and, the 

secondment or hiring of temporary staff. 


1992-93 Activities 


Die the 1992-93 fiscal year, the Board 
of Directors held 20 meetings and 


. oversaw or dealt with many matters 


including the following activities. 


The ECC’s external activities covered two 
main areas: help to spill victims and 


outreach. 


Help to Spill Victims. The ECC worked 
with 132 victims, received and responded to 
49 First Notices of Loss and 19 Applications 


for Compensation. Of the applications, 6 
_ were from municipalities and 13 from 


individuals and corporations. (A First 
Notice of Loss is the written notice of loss 


_ victims must give to the ECC under Ontario 


Regulation 360 to preserve their right to 
apply to the ECC for compensation. at a 


_ later date. ) 


The ECC ores compensation to 14 


applicants and subsequently authorized 11 
compensation payments totalling 
$179 860.77. In one case where the ECC 
had proposed compensation, the applicant 
withdrew its application after reaching a 
settlement with those liable for the full - 
amount of the claim. The ECC proposed no 
compensation to nine applicants. 


To ensure that spill victims knew of the 
compensation available to them through the 


_ECC, the ECC actively sought information 


on incidents where there may have been spill 


victims. 


e The ECC reviewed the MOEE Spills 
. Action Centre (SAC) daily 
summaries and, where appropriate, _ 
contacted possible victims to ensure 
that all spill victims were aware of 
“the EGG: 
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specific spill enquiries, and followed 
up on MOEE staff reports. Since its 


creation in November, 1985 the ECC . 
has received and, where appropriate, 


followed up over 2 300 spill reports, 
initial contacts and enquiries. 


When helping spill victims to get 
compensation from those liable to them, 


- ECC staff provide: 


Information on the victim’s rights 
and responsibilities when seeking 
compensation from liable parties 
under Part X of the EPA, including 
an explanation of the more 
important concepts in Part X EPA, — 
such as, the definition of a spill; 


‘procedural direction on making a 


claim against potentially liable 
parties and a sample. claim letter to 
assist victims in obtaining 
compensation from such parties; 


wherever possible, an indication of 
other available:compensation 
sources, e.g. Workers’ Compensation 
Board, Unemployment Insurance; 


information on who the owner and 
controller of the spilled pollutant and 


. their insurers are and where to reach 


them; 


information on when to contact a 
lawyer, if the victim is unsure of how 
to make a claim or, if the claim is 
particularly large or complex; 


reference to the owner’s and. 
controller’s duty under the EPA to 
ameliorate adverse affects and 
restore the natural environment; 
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The ECC dealt with general and . ® information, specifically to | 


 municipalities, on other sources of 
spill compensation. 


When helping individual spill victims 
determine their qualifications for ECC 


. compensation, ECC staff provided: 


-@ Information on the victim’s rights 


and responsibilities when seeking 
compensation from liable parties, 
‘and if that fails, from the ECC, ’ 
including an explanation of the more 
important concepts in Part X of the 
_ EPA, such as, the definition of a 
spill; 


e information brochures, ECC 
application forms and, in some cases, 
assistance with loss assessment and 

- completion of claims forms: 


@  . general advice to owners and 
controllers on how they may wish to 
handle claims in general, as well as 
specific claims and, how to. 
demonstrate eligibility for ECC 
compensation. 


- Appendix IT contains a summary of events 
- that usually occur from after the ECC and a 


spill victim establish contact up to when the 
ECC makes a compensation payment to the 
victim. 


- Outreach. The ECC’s Outreach activities 


are intended to increase the awareness of | 
the ECC by agencies and professional 
groups and assist them to pass on 
information about the ECC to spill victims. 


The ECC publicized its function through 


several actions including: 
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e The distribution of the ECC’s 
information brochures and poster 


throughout the Province to provincial 


ministries, police forces, other 
agencies, municipalities, groups and 


Expenditures 


T he ECC spent $354 300 or about - 
- 102.5% of its $345 600 Management 
Budget for the 1992-93 fiscal year.! The 


individuals; ECC’s overexpenditure was due to 
unexpected computer problems and 
® the publication of articles on the replacement costs incurred in the last month 
ECC in professional and other of the fiscal year. The total remuneration 
publications; paid to the ECC’s appointed Board of _ 
Directors was $18 360. 
e contact with the media in the form 


of interviews, sometimes in response 
to enquiries or resulting from 
significant spills; and, 


In the 1991-92 fiscal year, the ECC spent 
101.4% of its $358 600 Management 
Budget.’ 5 


e the continued involvement of the 
ECC Board members and staff in 
spill related seminars, training 
sessions and presentations to interest 
groups including lawyers, students, 
MOEE and municipal staff, 
businessmen and farmers. 


LE PRES 


PL teon 


R.W. Mackenzie, Direct6r — 


Note. Pursuant to Order in Council 945/90, the Deputy Minister of the Environment appointed the 
ECC Board of Directors as the Claims Board and instructed it to administer the long term 
compensation program for those affected by the fire at Tyre King Tyre Recycling Ltd., 
Nanticoke, Regional Municipality of Haldimand-Norfolk. The Claims Board held its own 
meetings with administrative support provided by ECC staff. Administration costs were borne 
by the ECC. The ECC’s management budget figures shown in this Annual Report do not 
include $70 000 in Transfer Payments budgeted for the Claims Board in connection with the 
tire fire but not required. This Transfer Payment amount appeared as a separate item within 
the ECC’s budget. The work of the Claims Board is now finished. | 


* Note. The ECC’s $4 948 overexpenditure was due to over $41 000 in unforseen Claims Board 
administrative costs incurred near the end of the 1991-92 fiscal year.. These costs were a 
direct result of over 20 applications the Claims Board received in the two weeks before the 
application deadline. | 


spit 
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Board of Directors 


On January 1, 1993, Marjory Loveys and John Manzig retired from the ECC Board of Directors. 
Effective January 2, 1993, Geoffrey Scott was appointed Chairman and Marianne Lines and - 
Robert Mackenzie were appointed Directors with the ECC. 


Marjory Loveys, Olea Ontario, was appointed Chairman of the Environmental Compensation -- 
Corporation on November 29, 1985 and reappointed December 15, 1988 and December 19, 1991. 
She retired on January 1, 1993. 


Ms. en has lived in Ottawa for the past 13 ae 


Ms. Loveys is a consultant and is the co-owner and co- -manager of Energy Pathways Inc. (EPI), 
an environmental consulting firm in Ottawa. She has experience and expertise in the areas of 


ee energy, environmental and waste management and housing. She has a degree i in systems design . 


engineering from the University of Waterloo. 


Mr. Scott of Aurora, Ontario, was appointed Chairman of the Environmental Compensation 
. Corporation (ECC) effective January 2, 1993. Previously, he had been appointed a Director with 
the ECC November 29, 1985 and was reappointed December 15, 1988 and December 19, 1991. 


Mr. Scott has lived in Aurora for 17 years. He has considerable experience in civil engineering 
and environmental assessment and risk analysis for a wide range of businesses. He practises as a 
consulting engineer in the field of environmental engineering. 


Mr. Scott is a registered professional engineer and designated as a Consulting Tea in the 
Province of Ontario. He has a degree in engineering from London University, England. 
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John George Walter Manzig 


Mr. Manzig of Waideor Ontario, was appointed a Director with the Environmental 
Compensation Corporation on November 29, 1985 and reappointed December 15, 1988 and 
December 19, 1991. He retired on January ie 1993. 


Mr. Manzig has lived in Windsor for the past 23 years. In 1985, he chaired the Environmental 
Spills Panel, inquiring into and advising the Minister on the preparation of a new regulation to 
implement the Spills Bill. He is a barrister and solicitor and a professor of law at the University 
of Windsor, teaching Environmental, Municipal and Land Use Planning Law. 


Mr. Manzig has LL.B and LL.M degrees from Dalhousie University, Nova Scotia and doctorate 
in Civil Law from the University of Cologne, Germany. He is a member of the Nova Scotia 
Barristers Society and the Law Society of Upper Canada. 


Ms. Marianne Lines of Camlachie, Ontario, was appointed a Director with the Environmental 
Compensation Corporation effective January 2, 1993. 


___ Ms. Lines has lived in the Sarnia area for the past 3 years. She is an environmental specialist 

_ with a consulting firm in Sarnia. She has experience and expertise in small business 
management, impact assessments and environmental biology. Ms. Lines has a Master of Science 
degree in aquatic biology from the University of Waterloo, Ontario. 


Robert Mackenzie 


Mr. Mackenzie of Kingston, Ontario, was appointed a Director with the Environmental 
Compensation Corporation effective January 2,1993. = | 


Mr. Mackenzie has lived in Kingston for the past 24 years. He is an associate professor and 
holds a joint appointment in the Faculty of Law and School of Urban and Regional Planning at 
Queen’s University teaching torts, environmental law and land use planning law. Mr. Mackenzie 
also carries on a limited planning practice including acting for a number of municipalities. 


Mr. Mackenzie has a Bachelor of Commerce and Bachelor of Laws degree from Dalhousie | 
University, Nova Scotia and a Masters of Civic Design degree from the University of Liverpool, © 
England. | | | 
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Victim Assistance and Decision-Making Approach of the ECC 


The following is a summary of the events that usually occur from the time that the 
| Environmental Compénsation Corporation (ECC) and a spill victim establish contact to the point 
when the ECC makes a compensation payment to the victim. 


Initial Contact 


After a spill where a victim has suffered loss or damage, the ECC and the victim usually establish 
telephonic or written contact. ; HR a 


The ECC provides the victim with: information brochures; and explanation of.the victim’s rights 
and responsibilities with respect to a claim; a sample claim letter; and, a First Notice of Loss ‘ 
(FNL) form. The victim can complete and use the sample claim letter when claiming from liable 
parties. The FNL form provides the victim with an easy means of notifying the ECC in writing 
of their loss or damage as required under Ontario Regulation 360. : ue 


The victim returns the completed FNL to the ECC as soon as possible and then makes every 
reasonable effort to identify and claim from those liable including, the owner and controller of 
the spilled pollutant and the victim’s own insurer. 


Application to ECC — 


If the victim is unable to obtain a satisfactory settlement within a reasonable period of time, or if 
. the owner and controller are unknown, the victim can contact the ECC and state that he or she : 
wishes to apply for compensation. After discussion of the case with the victim; the ECC sends 
an application package with instructions to the victim. The application package is tailored to the . 
victim’s loss situation so that the victim fills out only the necessary forms. . 


_ On receipt of the completed application, ECC staff review the application for completeness and : 
discuss any deficiencies or potential problems with the victim/applicant as required. 


The ECC notifies all potentially liable parties of the application and invites comments and 
relevant information from those parties. 


ECC staff prepare a Decision File for the ECC Board of Directors. This file includes: the 
victim’s application; comments and information received from potentially liable parties; reports 
and other information from public agencies; and, any other relevant information such as 
insurance adjusters’ reports and appraisals. ~ 
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ECC Decision and Proposal 


The ECC Board of Directors reviews the Decision File in light of the conditions and 
requirements of Part X of the Environmental Protection Act and Ontario Regulation 360, and 
reaches an interim decision. Then, the Board makes an Interim Proposal for compensation to 
the applicant, with reasons. This proposal and the Board’s decision minute on which it is based 
are sent to the applicant for comment and response. 


The ECC provides the potentially liable parties with the Interim Proposal and invites their 
comments and solicits any additional relevant information they may have. 


Then, the applicant and hopefully the potentially liable parties respond to the ECC. 


The ECC Board of Directors reviews the responses and any additional information received, and 
makes a reasoned Final Proposal for compensation to the applicant. Also, it gives a copy of the 
Proposal to the potentially liable parties. 


The applicant may either accept the Proposal or apply to the Ontario Court (General Division) 
for a review within 20 days of receiving the Proposal. 


_ If the applicant accepts the Proposal and signs a release, the ECC issues a Certificate of 
Entitlement to compensation for payment by the Provincial Treasurer and subsequently sends a 
compensation cheque to the applicant. : 


If the applicant applies for a Statutory review, the Ontario Court (General Division) determines 
the right of the applicant to payment of compensation and the amount of the payment or, the © 
court may direct a trial of the matter. | 


After the Treasurer has paid the applicant, the ECC Board of Directors considers whether or not 
to undertake subrogated legal action to recover the full amount of the payment plus costs from 
the potentially liable parties. 
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_ Synopsis of Example Cases Dealt With By ECC 


This esendi: begins with.a list of the poration: met ee all applicants who received ECC 
compensation payments. It then continues with a synopsis of example cases dealt with by the - 
ECC. ; 


‘In this Appendix, the Environmental Protection Act is refered to as the "EPA" and Ontario 
_ Regulation 360 is referred to as "the Regulation". 


Conditions Met by all Applicants. Receiving ECC Payments 


in sixty- -two cases, since its creation November 29, 1985, the ECC proposed and a 
authorized compensation to the applicants totalling $460 032.53. In each of these cases, the 
ECC reached the following conclusions based on the evidence before it. 


sen iThe means Was à spill-as defined in s.91(1) EPA; . 


2 The property damage and/or cleanup costs incurred it the applicant were a direct result _ 

at of a spill as required by s.91(1) EPA. Where a municipality was involved, the 
municipality acted in accordance with s.100 EPA with respect to the cleanup and incurred 
costs as a direct result of that action. 


3. The applicant made all reasonable efforts to identify and claim from those te for the 
_ Spill as required by s.9.2 of the Regulation. 


4. The applicant complied with all other terms and conditions set out in the EPA and He 
Regulation. 
ae The property damage and/or cleanup costs incurred by the applicant were reasonablé in 


the circumstances. 


6. The deductible specified i in s.10(1)5.A of the Eee Pu to property damage or 
AD costs. 
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ECC Involvement Assisted Settlement 


In some cases, the involvement of the ECC clearly aided spill victims in reaching a settlement 
with potentially liable parties. | 


Case 1 


The victim of a pesticide overspray applied to the ECC for $76 632.25 in compensation for 
economic loss. The applicants’ fruit trees and vines were damaged by pesticide sprayed on an - 
adjacent property. The yield of the trees and vines was significantly reduced. The victim claimed 
from the owner and controller of the pesticide but was unable to reach a settlement. 


The ECC notified the liable party of the application. Before the ECC considered the 
application, the liable party reached a settlement with the applicant. 


Case 2 


A municipal victim applied to the ECC for $942.15 in cleanup costs due to an oil spill on a 
navigable watercourse within the municipality. Oil spilled to the watercourse, apparently from a 
boat moored within the municipality and the fire department cleaned up the spill from the 
watercourse. The municipality claimed from the apparent owner and controller who denied 
liability and refused to pay the claim. É 


The ECC notified the liable party of the application and subsequently proposed $442.15 in 
compensation to the applicant after applying the $500 deductible specified in the Regulation. 
However, before the ECC issued a certificate for payment, the apparent owner and controller’s 
insurer reached a settlement with the victim. | Ke j 


‘Case 3 : 


A municipal victim suffered $9 698.12 in cleanup costs due to a spill of waste motor oil. The 
waste oil was dumped on private property and entered a drainage ditch which would have flowed 
into the applicant’s storm sewer system. The municipality cleaned up and disposed of the waste. 
oil. The Ministry of the Environment charged the owner and controller with discharging or 
causing or permitting the discharge of material that may have impaired the quality of the surface 
water, contrary to subsection 16(1) of the Ontario Water Resources Act, RSO 1980, s.361. The - 
owner and controller was convicted and fined. The municipality made a written claim for its loss 
to the owner and controller of the spilled oil but received no compensation. Subsequently, it 
began legal action against the owner and controller. 


The ECC notified the owner and controller of the application and subsequently proposed 

$9 198.12 in compensation to the applicant after applying the deductible specified in the 
Regulation. Before accepting the proposal, the victim reached an out of court settlement with 
the owner and controller. ae | 


10 
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Compensation Paid to a Municipality - 

Spill victims compensated by the ECC include municipalities as well as individuals. 

Case 4 


A Perl victim incurred $5 885.27 in cleanup costs due toa spill of oil to a municipal ditch. 
Several barrels of oil, some contaminated with PCBs were dumped on a municipal road right-of- 
way. The municipality cleaned up its property and disposed of the contaminated oil. Public 
authorities were unable to determine the source of the abandoned oil. 


The ECC proposed and subsequently authorized $5 385. 27 i in compensation after applying the 
deductible specified in the Regulation. 


Case 5 | 


A municipal victim of a fuel spill applied to the ECC for $7 366.96 in compensation for cleanup. 
costs. Diesel fuel was spilled to the municipal harbour and the municipality co-operated with the 
Coast Guard in cleaning up the harbour and disposing of the oil and contaminated material. 
Public authorities were unable to determine the source of the oil. 


The ECC proposed and subsequently authorized $6 866. 96 in compensation after applying the 
deductible ieee in the Regulation. 


Compensation Paid Where Owner and Controller Unknown 


In some cases where the ECC has paid compensation, the owner and controller of the pollutant 
was unknown. 


Case 6 


A rote victim Te to the ECC for $115 496.84 in cleanup costs due to an oil spill. Oil 
was discovered in an open storm sewer which ran through the applicant’s property. At the time, 
the source of the oil was unknown. The Ministry of the Environment, West Central Region 
Director, issued "Director’s Instructions" pursuant to Section 84 EPA ‘ "authorizing" the applicant 
to cleanup and dispose of the contaminated soil and oily water. Public authorities were unable 
_ to eC: with certainty the source of the oil. 


The ECC proposed and Se authorized $114 996.84 in ESET to the applicant 
ANG ALPINE the deductible specified in the no 
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Case 7 


A couple who are beekeepers were the victims of a pesticide spill and applied to the ECC for 
$2 496.00 in compensation for economic loss due to lost income. The applicants lost business 
inventory from 73 hives affected by a spill of an unknown pesticide in the vicinity of the hives. 
Public authorities were unable to identify the owner or controller of the spilled pesticide. 


The ECC proposed and subsequently authorized $2 496 in compensation. 


Compensation Paid Where Owner and Controller Refused to Compensate Victim 


Sometimes, the owner and controller of a spilled pollutant has refused to compensate the victim 
and the ECC has done so. 


Case 8 


The victim of a mine tailings spill applied to the ECC for. $4 371.64 in economic loss (lost 
business income). Mine tailings spilled from a tailings storage area at the site of a former mine 
and washed away part of a provincial highway. . The highway was closed for six days and guests, 
who had intended to stay at the applicant’s tourist establishment but could not reach it, cancelled 
their reservations. The. applicant made a written claim to the owner and controller of the tailings 
who denied liability and refused to pay the claim. | 


The ECC proposed and subsequently authorized $3 106.00 in compensation. The ECC made its 
proposal based on the net economic loss suffered by the applicant. 


Case 9 


A victim of a chemical and pesticides spill and fire applied to.the ECC for $134 329.28 in 
compensation (interim payment) for personal injury and economic loss (loss of income, future 
loss of income and other costs). While walking home from work, the applicant inhaled smoke 
from the fire and suffered physical injury in the form of ongoing respiratory difficulties resulting 
in a functional disability. The applicant made a written claim to her own insurer and.to the 
owner and controller of the spilled material. The applicant had no insurance coverage and the » 
owner and controller denied liability and refused to pay the claim. The applicant has undertaken 
_ legal action against the owner and controller. : 


The ECC proposed and subsequently authorized an interim payment of $11 643.07 in _ 
compensation for pain and suffering and economic loss (past loss of income and other costs). 
The ECC did not consider the claim for future loss of income due to insufficient information. 


The applicant’s legal action is ongoing. 
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ie Paid Was Less Than That Claimed 


In some cases, ite compensation paid by the ECC to an applicant was less than the amount 
claimed in the application. Wherever the ECC paid less than the amount applied Le reasons 
were Mes to the applicant. 


Le = 


| Case 10 


‘A victim applied to ins ECC for $26 154 in 1 property damage and estimated cleanup costs due to 
a spill of the herbicide tebuthiuron, a soil sterilant. The herbicide had been applied to the 
victim’s property maliciously, contaminating the soil and killing vegetation. Public ALU 
Were unable to CHENE the owner and controller of the spilled herbicide. 


When considering the ap plieation and the applicant’ s insurance coverage in effect at the time, . 
the ECC found that it could not consider the $1 630 in property damage payable under the 
applicant’s insurance policy because the applicant had failed to pursue a claim against the 
property insurer in a‘timely manner and as a result, had lost the right to do SO. 


The ECC proposed and nine authorized $22 858 in compensation based on the actual | 
cost of the cleanup work and after applying the Sens specified in the pen 


Case 11 


The victim of a mine tailing spill applied to the ECC for $2 184 in economic loss (lost business 
income). Mine tailings spilled from a tailing storage area at the site of a former mine and 
washed away part of a provincial highway. The highway was closed for six days and the applicant. 
was unable to haul logs from the forest to a local sawmill. The applicant made a written claim to 
the owner and controller of the tailings who denied liability and refused to pay the claim. 


The ECC proposed and subsequently nd $1 246.56 in compensation. After reviewing the 
information submitted by the applicant and additional information requested from. the applicant, 


the ECC Board of Directors concluded that the applicant’ s loss was less ner the eppucane had 
applied for. | 


ECC Proposed No Compensation 


Not all re te to the ECC received compensation. Wherever the ECC. proposed no - . 
compensation, reasons were elven to the applicant. 


Case 127 : a | 
| A net fea to the ECC for $11 465.14 in compensation (interim payment) for 


cleanup costs due to a spill of dye. Dye was spilt on private property and washed down by the | 
controller to a el watercourse on HAN property. 
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The ECC proposed no compensation because: the applicant did not apply to the ECC within two 
years of the day the applicant knew or ought have known of the loss, or within one year of a 
final judgment or settlement of an action for the applicant’s loss, as required by section 9.10 of 
the Regulation; the applicant did not commence an action or actions against all persons liable to 
the applicant in respect of the spill, whose identity was known to the applicant, within the two 
year period allowed for such actions by subsection 99(13) EPA and was barted from doing so; 
and, although the applicant made a written claim to the controller of the spilled pollutant, the 
applicant did not show the ECC that it had made a written claim to the apparent owner of the 
pollutant. - 


Case 13 


A partnership applied to the ECC for $41 024.30 in cleanup costs and economic loss (business 
interruption) due to a spill of gasoline. The spilled gasoline was discovered on the applicants’ - 
property when two old underground storage tanks were removed during renovation of the 
property. The applicants made a written claim to those they believed were liable to them but 
received no compensation. ; 2 


The ECC proposed no compensation because: on the balance of probabilities, the gasoline 
discovered beneath the applicants’ property was spilled either from the pumps and/or-from a leak 
in one or more the underground tanks associated with a gas station which had been in operation 
on the applicants’ property since the early 1950s; the applicants are the owners of the pollutant 
and persons who had control of the pollutant discovered on their property and therefore . 
pursuant to the Regulation, were not entitled to compensation for cleanup costs and economic _ 
loss; if the spill(s) of gasoline occurred prior to the applicants’ purchase of the property, then the 
applicants became. the owners of the pollutant and person having control of the pollutant as 
defined in Section 91(1) of the EPA and were therefore not entitled to compensation pursuant to 
the Regulation; and, even if the applicants were not the owners of the pollutant or persons 
having control of the pollutant, the losses claimed by the applicants were not a direct result of a : 
spill of gasoline, but rather, resulted from their purchase of a property which was contaminated 
with gasoline. a 


Case 14 


A corporation applied to the ECC for $7 781.50 in cleanup costs due to an oil spill. 
Contaminated soil and oil were found leaking from an underground furnace oil tank during the 
installation of a natural gas line to the applicant’s rented property. The applicant made a written 
claim to the owner of the property who denied liability and refused to pay the claim. 


The ECC proposed no compensation because: the applicant was the person who had control of ~ 


the pollutant discovered on the applicant’s property, as acknowledged by the applicant, and 
therefore, pursuant to the Regulation, was not entitled to compensation for cleanup costs. 
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Case 15 


A municipal fire department applied to the ECC for $2 208.17 in compensation for cleanup costs 
and interest charges due to a spill of liquid nitrogen. A’small amount of liquid nitrogen leaked 
from a storage tank valve. The municipal fire department was called, responded and stood by 


while a repairman fixed the leak. The municipality made a written claim to a potentially liable — 


party for the standby costs but received no compensation. ‘ 


‘The ECC proposed no compensation because the spill of nitrogen gas did not cause, nor was it 
likely to cause an "adverse effect" as defined in the EPA. 


Case 16 


A couple applied to the ECC for $55 775 in cleanup costs and property damage due to a spill of 


furnace fuel oil. The applicants claimed that 500 to 900 L of fuel oil was spilled to their 
property and contaminated their property and well, resulting in the need for a new drilled well. 


The ECC proposed no compensation because: the applicants did not establish that the fuel oil 
was the result of a "spill" as defined in Section 91(1) EPA; the applicants did not establish that 


they were not the owners of the spilled pollutant or the persons having control of it; the ECC’s 
_ ability to determine the source of the pollutant was prejudiced by the applicants’ failure to 


promptly notify the Ministry of the Environment of the spill; there was no evidence to suggest 
that the applicants’ land was contaminated at the time of-the application; and, the applicants did 


not take reasonable measures to minimize the damage caused by the spill, such as. promptly 


- cleaning it up, as required pursuant to Section 10(1)5.b of the Regulation. 


Case 17 


The victim of a gasoline spill applied to. the ECC for $53 850.01 in economic and other losses. 
Gasoline spilled at an adjacent service station entered the basement of the building in which the 
victim had her business and. rendered the building uninhabitable. The victim was forced to . 
evacuate the building and relocate her business elsewhere. 


' The ECC proposed no compensation because the applicant had not diligently prosecuted an 


unable to determine the source of the spilled paint. . 


action against all persons who: may have been liable to her in respect of this spill, in accordance 
with the undertaking given by the applicant in her application and as required by Section 9.5 of 
the Regulation. EL : 


Case 18 


A corporate applicant applied for $9 237.55 in cleanup costs due to a spill of old paint and paint 
sludge on property leased by the applicant.- Pails of paint and paint sludge were dumped on the 
applicant’s property and the applicant cleaned up the spilled material. Public authorities were 


» 
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The ECC proposed no compensation because: the cleanup costs claimed by the applicant were 
not incurred as a direct result of the spill as required by Section 103(1), EPA. The cleanup was 
completed by the owner of the property and the applicant who leased the property did not take 
part in the cleanup, although after exercising an option to purchase the property, the applicant 
reimbursed the owner for the cleanup cost. 


Case 19 


A couple applied to the ECC for $1 254 415.70 in lost income, expenses and other costs due to a 
petroleum product spill. A petroleum product from an unidentified spill contaminated the 
applicants’ well and made it unfit for use. As a result, the applicants were unable to develop : 
their property as planned and encountered financial difficulties. The applicants made a written 
claim for part of their loss to a potentially liable party but did not reach a settlement. 


The ECC proposed no compensation for the following reasons: the loss claimed was not 
incurred as a direct result of the spill as required in Section 103(1), EPA since on the balance of _ 
probabilities and the available evidence, both the groundwater beneath the applicants’ property 
and the applicants’ well water were contaminated when the applicants bought their property; the 
applicants did not comply with the conditions in Section 9.3 of the Regulation, since they did not 
commence an action against all persons liable to them for not less then the full amount of the 
loss for which they applied to the ECC, nor did they prosecute the action to final judgment or 
dismissal; the applicants did not comply with Section 9.9 of the Regulation in that they did not 
apply to the ECC for compensation in por within two years of the day they knew or POUR to 
have known of their loss. 
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Introduction 


iB he Environmental Compensation 
Corporation (ECC) was created 

November 29, 1985. It is continued by Part X 
of the Environmental Protection Act (EPA) 
RSO 1990, Chapter E.19. The ECC is 
governed by three directors appointed by the 
Lieutenant Governor in Council. The directors 
serving during this fiscal year are listed in 
Appendix I. A staff of four provide legal, 
executive and administrative support. 


To illustrate the ECC’s experience, the report 
includes both: a summary of the decision- 
making approach used by the ECC Board of 
Directors; and; a synopsis of example cases 
dealt with by the ECC during the last year. 


ECC’s Role 


he ECC’s role is to authorize 

compensation to spill victims who are 
unable to obtain compensation for their loss or 
damage elsewhere. 


The ECC is a payor of last resort. It assists 
victims in obtaining compensation but does not 
replace the role of insurance companies, nor 
lessen the statutory or common law 
responsibilities of the corporations or 
individuals involved in the spill. 


However, through the ECC’s activities, victims 
become aware of their right to receive 
compensation from liable parties and liable 
parties become aware of their 


duty to compensate spill victims. This 
awareness usually results in victims obtaining 


~ compensation from: those who are liable to 


them in accordance with the law. 


ECC Impact on Availability of Spill 
Victim Compensation 


De its eight full years of operation, the 
ECC has established a firm record of 
helping spill victims through: 


: the provision of information and 
procedural direction; and, ; 


on ‘the payment of compensation where 
other sources of compensation were not 
available or failed. 


The usefulness of the former activity has been 
confirmed by oral and written comments from 
victims who felt that the involvement of the 
ECC had facilitated their settlement with liable 
parties. In some instances, the existence of the 
ECC clearly was a factor in prompt 
compensation payments. This aspect, in 
combination with the ECC’s direct assistance 
to spill victims, results in a positive impact on 
the achievement of an important goal of Part X 
of the Environmental Protection Act: the . 
compensation of parties suffering loss as a 
direct result of a spill. 
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ECC’s Operations 


A s part of the ECC’s claims investigation 
and information gathering, it draws upon 
the work of the Ministry of the Environment ° 
and Energy (MOEE) and other provincial and 
municipal authorities. Drawing upon the . 
resources and expertise of these groups as well 
as its own, ensures a sound and adequate 
information base for the ECC’s compensation — 


decisions which are independently made on the — 


merits of applications: 


Appendix II contains a summary of the : 
decision-making approach used by the ECC 
Board of Directors and Appendix III contains a 
synopsis of example cases which illustrate the 
nature of the claims the ECC receives. 


An applicant who is not satisfied with the 
ECC’s compensation proposal, may ask the 
Ontario Court (General Division) for a 
determination of the right to compensation 
and/or the amount of the payment. 


The ECC augments its small permanent staff of 
four with arrangements and procedures that . ~ 
enable it to respond to peaks in work load, 
including those resulting from major spill 
emergencies. These arrangements include: 
working with and drawing upon MOEE staff 
and resources; standing contracts for services 
by the private sector on an as required basis; 
and, the secondment or hiring of temporary 
staff. 


1993-94 Activities 


Dre the 1993-94 fiscal year, the Board of 

Directors held 17 meetings and oversaw or 
dealt with many matters including the 
following activities. 
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The ECC’s external activities covered two. 
main areas: help to spill victims and outreach. 


Help to Spill Victims. The ECC worked with 
210 victims, received and responded to 102 
First Notices of Loss and 25 Applications for 


Compensation. Of the applications, 5 were . 


from municipalities and 20 from individuals 
and corporations. (A First Notice of Loss is 


the written ‘notice of Joss victims must give to 


the ECC under Ontario Regulation 360 to 
preserve their right to apply to the ECC for 
compensation at a later date.) 


The ECC proposed compensation to six 
applicants and subsequently authorized five 
compensation payments totalling $28 656.22 In 
one case where the ECC had proposed. 
compensation, the applicant declined to either 
accept the proposal or’ask for a court review. 


. The ECC proposed no compensation to :six 


applicants. 


To ensure that spill victims knew of the 
compensation available to them through the 
ECC, the ECC actively sought information on 
incidents where there may have been spill 
victims. 


“ae The ECC reviewed the MOEE ‘Spills 


Action Centre (SAC) daily summaries 
and, where appropriate, contacted 
possible victims to ensure that all spill 
victims were aware of the ECC. 


°. : The ECC dealt with general and 
specific spill enquiries, and followed 
up.on MOEE staff reports. Since its 
creation in November, 1985 the ECC 
has received and, where appropriate, 
followed up over 2 900 spill reports, 
initial contacts and enquiries. 
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When helping spill victims to get compensation 
from those liable to them, ECC staff provide: 


° Information on the victim’s rights and 
responsibilities when. seeking 
compensation from liable parties under 
Part X of the EPA, including an 
explanation of the more important 
concepts in Part X EPA, such as, the 
definition of a spill; 


° procedural direction on making a claim 
against potentially liable parties and a 
sample claim letter to assist victims in 
obtaining compensation from such 
parties; 


° wherever possible, an indication of 
other available compensation sources, 
e.g. Workers’ Compensation Board, 
Unemployment Insurance; 


. information on who the owner and 
controller of the spilled pollutant and 
their insurers are and where to reach 
them; 


° information on when to contact a 
lawyer, if the victim is unsure of how 
to make a claim or, if the claim is 
particularly large or complex; 


° reference to the owner’s and 
controller’s duty under the EPA to 
ameliorate adverse affects and restore 
the natural environment; 


° information, specifically to 
municipalities, on other sources of spill 
compensation. 


When helping individual spill victims 
determine their qualifications for ECC 
compensation, ECC staff provided: 


° Information on the victim’s rights and 
responsibilities when seeking 
compensation from liable parties, and 
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if that fails, from the ECC, including 
an explanation of the more important : 
concepts in Part X of the EPA, such 
as, the definition of a spill; 


° information brochures, ECC application 
forms and, in some cases, assistance 
with loss assessment and completion of . 
claims forms; 


° general advice to owners and 
controllers.on how they may wish to 
handle claims in general, as well as 
specific claims and, how to 
demonstrate eligibility for ECC 
compensation. 


Appendix II contains a summary of events that 
usually occur from after the ECC and a spill 
victim establish contact up to when the ECC 
makes a compensation payment to the victim. 


Outreach. The ECC’s Outreach activities are 
‘ intended to increase the awareness of the ECC 


by agencies and professional groups and assist 
them to pass on information about the ECC to 
spill victims. 


The ECC publicized its function through 
several actions including: 


° The distribution of the ECC’s 
information brochures and poster 
throughout the Province to provincial 
ministries, police forces, other 
agencies, municipalities, groups and 
individuals; 


° the publication of articles on the ECC 
in professional and other publications; 


° contact with the media in the form of 
interviews, sometimes in response to 
enquiries or resulting from significant 
spills; and, 


eae ee  — —  ——""—" 
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. the continued involvement of the ECC 
Board members and staff in spill 
related seminars, training sessions and 
presentations to interest groups 
including lawyers, students, MOEE and 
municipal staff, businessmen and 
farmers. 


Expenditure Reduction 


A s part of the government wide constraints 

imposed by Management Board of Cabinet 
in 1993-94, the ECC’s management budget 
was reduced by $80 000 or 23% compared to 
the previous year’s. Action the ECC took to 
cut back its expenditures included: 


° a reduction in staff from four full time 
staff to two full time and two half 
time; 

° a reduction in meetings by the Board 


of Directors from 20 to 17 a year; 


° sharing of services and equipment with 
the Environmental Assessment Board, 
for example, legal and administrative 
support, reception, photocopy 
equipment, microcomputer systems and 
meeting and storage space. 


Me reg 


R.W. Mackenzie, Director 


G.T.G. Scott, Chairman 
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Expenditures 


ips he ECC spent $246 576.83 or about 104% 
of its $236 800 Management Budget for 
the 1993-94 fiscal year. The ECC’s 
overexpenditure was due to unexpected 
severance and maternity benefits. The total 
remuneration paid to the ECC’s appointed — 
Board of Directors was $13 525. 


In the 1992-93 fiscal year, the ECC spent 
102.5% of its $345 600 Management Budget'. 


Recoveries 


n most cases where the ECC pays 

compensation to a spill victim, those liable 
for the spill, including the owner and controller 
of the spilled pollutant, are unknown. 
However, where those liable for the spill are 
known, the ECC usually attempts to recover 
the compensation it has paid to the victim from 
those who are liable. 


In 1993-94, the ECC recovered $11 816.57 
from liable parties for compensation previously 
authorized by the ECC and paid in three cases. 
The ECC returned these recoveries to the 


Minister of Finance. 


M. Lines, Director. 


' Note. The ECC’s overexpenditure was due to unexpected computer problems and replacement costs 
incurred in the last month of the 1992-93 fiscal year. . 


Environmental Compensation Corporation Annual Report 1993-94 


APPENDIX | 


Environmental Compensation Corporation 


Board of Directors 


Mr. Scott of Aurora, Ontario, was appointed Chairman of the Environmental Compensation 
_ Corporation (ECC) effective January 2, 1993. Previously, he had been appointed a Director with the 
ECC November 29, 1985 and was reappointed December 15, 1988 and December 19, 1991. 


Mr. Scott has lived in Aurora for 18 years. He has considerable experience in civil engineering and 
environmental assessment and risk analysis for a wide range of businesses. He practises as a 
consulting engineer in the field of environmental engineering. 


Mr. Scott is a registered professional engineer and designated as a Consulting Engineer in the Province 
of Ontario. He has a degree in engineering from London University, England. 


Ms. Marianne Lines of Camlachie, Ontario, was appointed a Director with the Environmental 
Compensation Corporation effective January 2, 1993. 


Ms. Lines has lived in the Sarnia area for the past 4 years. She is an environmental specialist with 
experience and expertise in small business management, impact assessments, environmental biology 
and private consulting. Ms. Lines has a Master of Science degree in aquatic biology from the 
University of Waterloo, Ontario. 


Robert Mackenzie 


Mr. Mackenzie of Kingston, Ontario, was appointed a Director with the Environmental Compensation 
Corporation effective January 2, 1993. 


Mr. Robert Mackenzie has lived in Kingston for the past 25 years. He is an associate professor and 
holds a joint appointment in the Faculty of Law and School of Urban and Regional Planning at 
Queen’s University teaching torts, environmental law and land use planning law. Mr. Mackenzie also 
carries on a limited planning practice including acting for a number of municipalities. 


Mr. Mackenzie has a Bachelor of Commerce and Bachelor of Laws degree from Dalhousie University, 
Nova Scotia and a Masters of Civic Design degree from the University of Liverpool, England. 


Environmental Compensation Corporation Annual Report 1993-94 


APPENDIX II 


Victim Assistance and Decision-Making Approach of the ECC 


The following is a summary of the events that usually occur from the time that the Environmental 
Compensation Corporation (ECC) and a spill victim establish contact to the point when the ECC 
makes a compensation payment to the victim. 


Initial Contact 


After a spill where a victim has suffered loss or damage, the ECC and the victim usually establish 
telephonic or written contact. 


The ECC provides the victim with: information brochures; and explanation of the victim’s rights and 

responsibilities with respect to a claim; a sample claim letter; and, a First Notice of Loss (FNL) form. 
The victim can complete and use the sample claim letter when claiming from liable parties. The FNL 
form provides the victim with an easy means of notifying the ECC in writing of their loss or damage 

as required under Ontario Regulation 360. 


The victim returns the completed FNL to the ECC as soon as possible and then makes every 
reasonable effort to identify and claim from those liable including, the owner and controller of the 
spilled pollutant and the-victim’s own insurer. 


Application to ECC 


If the victim is unable to obtain a satisfactory settlement within a reasonable period of time, or if the 
owner and controller are unknown, the victim can contact the ECC and state that he or she wishes to 
apply for compensation. After discussion of the case with the victim, the ECC sends an application 
package with instructions to the victim. The application package is tailored to the victim’s loss 
situation so that the victim fills out only the necessary forms. 


On receipt of the completed application, ECC staff review the application for completeness and discuss 
any deficiencies or potential problems with the victim/applicant as required. 


The ECC notifies all potentially liable parties of the application and invites comments and relevant 
information from those parties. 


ECC staff prepare a Decision File for the ECC Board of Directors. This file includes: the victim’s 
application; comments and information received from potentially liable parties; reports and other 


information from public agencies; and, any other relevant information such as insurance adjusters’ 
reports and appraisals. . 
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ECC Decision and Proposal 


The ECC Board of Directors reviews the Decision File in light of the conditions and requirements of 
Part X of the Environmental Protection Act and Ontario Regulation 360, and reaches an interim 
decision. Then, the Board makes an Interim Proposal for compensation to the applicant, with reasons. 
This proposal and the Board’s decision minute on which it is based are sent to the applicant for 
comment and response. 


The ECC provides the potentially liable parties with the Interim Proposal and invites their comments 
and solicits any additional relevant information they may have. 


Then, the applicant and hopefully the potentially liable parties respond to the ECC. 


The ECC Board of Directors reviews the responses and any additional information received, and 
makes a reasoned Final Proposal for compensation to the applicant. Also, it gives a copy of the 
Proposal to the potentially liable parties. 


The applicant may either accept the Proposal or apply to the Ontario Court (General Division) for a 
review within 20 days of receiving the Proposal. 


If the applicant accepts the Proposal and signs a release, the ECC issues a Certificate of Entitlement to 
compensation for payment by the Provincial Treasurer and subsequently sends a compensation cheque 
to the applicant. 


If the applicant applies for a statutory review, the Ontario Court (General Division) determines the 
right of the applicant to payment of compensation and the amount of the payment or, the court may 
direct a trial of the matter. 


After the Treasurer has paid the applicant, the ECC Board of Directors considers whether or not to 
undertake subrogated legal action to recover the full amount of the payment plus costs from the 
potentially liable parties. 
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APPENDIX III 


Synopsis of Example Cases Dealt With By ECC 


This Appendix begins with a list of the conditions met by all applicants who received ECC 
compensation payments. It then continues with a synopsis of example cases dealt with by the ECC. 


In this Appendix, the Environmental Protection Act is referred to as the "EPA" and Ontario Regulation 
360 is referred to as "the Regulation”. 


Conditions Met by all Applicants Receiving ECC Payments 


In. sixty-seven cases, since its creation November 29, 1985, the ECC proposed and subsequently 
authorized compensation to the applicants totalling $488 688.75. In each of these cases, the ECC 
reached the following conclusions based on the evidence before it. 


If The incident was a spill as defined in s.91(1) EPA; 


2. The property damage and/or cleanup costs incurred by the applicant were a direct result of a 
spill as required by s.91(1) EPA. Where a municipality was involved, the municipality acted 
in accordance with s.100 EPA with respect to the oe and incurred costs as a direct result 
of that action. 


3 The applicant made all reasonable efforts to identify and claim from those liable for the spill 
as required by s.9.2 of the Regulation. 


4. The applicant complied with all other terms and conditions set out in the EPA and the ~ 
Regulation. 

a The property damage and/or cleanup costs incurred. by the applicant were reasonable in the 
circumstances. ° 


6. The deductible specified in s.10(1)5.A of the Regulation applied to property damage or 
cleanup costs. 
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ECC Involvement Assisted Settlement 


In some cases, the involvement of the ECC clearly aided spill victims in reaching a settlement with 
potentially liable parties. 


Case 1 


A municipal fire department suffered $769.06 in cleanup costs due to a spill of diesel fuel from a 
motor vehicle accident. The fire department’s efforts to obtain compensation from the liable parties 
were unsuccessful and the fire department asked the ECC for an application package. | 


The ECC sent the fire department an application package and informed the liable parties of the 
compensation provisions in Part X EPA and the ECC’s role in providing compensation. Before the 
fire department submitted an application to the ECC, the liable parties reached a settlement with the 
fire department. 


Compensation Paid to a Municipality 
Spill victims compensated by the ECC include municipalities as well as individuals. 
_ Case 2 


A municipal victim incurred $2 602.75 in cleanup costs due to a spill of paint, lacquer and paint 
thinners to a municipal road right-of-way. The municipality cleaned up its property and disposed of 
the spilled material and contaminated soil. Neither the applicant nor public authorities were able to 
identify the owner and controller of the spilled pollutants. 


The ECC proposed and subsequently authorized $2 102.75 in compensation after applying the $500 
deductible specified in the Regulation. 


Compensation Paid Where Owner and Controller Unknown 


In some cases where the ECC has paid compensation, the owner and controller of the pollutant was 
unknown. | | 


Case 3 


A victim applied to the ECC for $2 489.88 in cleanup costs due to a spill of combustion products on 
the victim’s property. An unknown person or persons brought insulated copper wire to the applicant’s 
rural property for the purpose of burning off the insulation to retrieve the copper. As a result of the 
burning, the applicant’s land was contaminated with the combustion products. Despite the efforts of 
the applicant and public authorities, the owner and controller of the pollutant remained uncertain, 
although one suspect died a month after the incident. 


The ECC proposed and subsequently authorized $1 989.68 in compensation, after applying the $500 
deductible specified in the Regulation. 
9 
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Case 4 


A beekeeper applied for $2 584 in compensation for economic loss, in the form of loss of income, due 
to a spill of pesticide which killed bees from his hives. Neither the applicant nor public authorities 
were able to identify the owner and controller of the pesticide. 


The ECC proposed and subsequently authorized $2 584 in compensation. 


Compensation Paid Where Owner and Controller Refused to Compensate Victim 


Sometimes, the owner and controller of a spilled pollutant has refused to compensate the victim and 
the ECC has done so. 


Case 5 


A municipal victim applied to the ECC for $1 489.82 in compensation for cleanup costs due to a fuel 
spill. Diesel fuel was spilled from a truck to the municipal road and flowed into adjacent private 
property while the owner and controller was working on the truck. The municipal works department 
cleaned up the spill when the owner and controller failed to do so. The municipality made two 
written claims to the owner and controller of the spilled fuel but received no compensation. 


The ECC proposed and subsequently authorized $989.82 in compensation, after applying the $500 
deductible specified in the Regulation. The ECC found there was insufficient evidence to undertake a 
lawsuit against the owner and controller. 


Case 6 


A couple applied for $147 732.83 in property damage, cleanup costs and economic loss (interim 
payment) due to a spill of gasoline from underground piping on a gasoline station next to their 

property. The applicants and their four children were forced to evacuate their home due to the 

gasoline fumes. Due to the extent of the contamination on their property, their home had to be 
demolished. 


The applicants claimed from, and have undertaken a legal action against, the liable parties but have 
received no compensation. 


After reviewing the information submitted by the applicant and additional information requested from 
the applicant, the ECC Board of Directors concluded that the applicant’s loss was less than the 
applicant had applied for. The ECC proposed and subsequently authorized $20 880.97 in 
compensation (interim payment) to the applicant after applying the $500 deductible specified in the 
Regulation. The applicants are pursuing their case against the liable parties. 


Environmental Compensation Corporation anni Ro const 


Compensation Proposed Was Less Than That Claimed 


In some cases, the compensation proposed by the ECC to an applicant was less than the amount 
_ Claimed in the application. Wherever the ECC proposed less than the amount applied for, reasons 
were given to the applicant. 


Case 7 


The victim of : a mine lines spill applied to the ECC for $20 598.20 in economic loss (lost business 
income and other losses) and cleanup costs. The applicant ran a tourist lodge on a river downstream _ 
about 95 km from where the tailing spill occurred. The pps made a written claim from the liable 
party but received no compensation. 


After reviewing the information submitted ne the applicant, additional information requested from the 
applicant and other available information, the ECC Board of Directors concluded that only $275.20 of 
the applicant’s loss was a direct result of the spill. The ECC proposed $275.20 in compensation to the 
applicant. However, the applicant declined to either accept the proposal or ask the Court to review the 
ECC’s decision within the 20 day period provided by Section 108(1) EPA. The ECC has withdrawn 
its proposal fo the applicant. 


ECC Proposed No > Compensation 


Not all applicaiits to the ECC received RE Wherever the ee es no compensation, 
reasons were given to the applicant. 


Case 8 
A beekeeper applied for $2 700 in compensation for economic loss due to damage to his beehives. 


The ECC proposed no compensation because: there was no persuasive evidence to suggest that the 
applicant’s bees were killed by the improper spraying of insecticide and the applicant had not 

- established that the alleged discharge of the insecticide was "abnormal in quality or quantity in light of 
all the circumstances of the discharge"; the applicant had not taken reasonable measures to prevent his 
loss in that he had not registered the location of his hives with the Provincial Apiarist as required 
under. the Bees Act; and, the applicant did not notify the ECC within 30 days of knowing of his loss, 
as required by section 9.9 of the Regulation, and therefore, the ECC’s ability to assess the loss had 
been pecduc iced: 


. Case 9 
A municipality applied for $18 155. 67 in compensation for cleanup costs due to fuel or diesel oil 


which entered a watermain excavation on municipal property. Public authorities were unable to 
determine the source of the oil. 5 
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The ECC proposed no compensation because, on the balance of probabilities, the discharge occurred 
before Part X of the Act came into effect and is therefore not subject to the provisions of Part X, 
including the spill victim compensation provisions. The sewer where the oil was found was installed 
in 1965. There was no record of any excavation since 1985 in the area where the oil was found. 


Case 10 


A couple and the wife’s brother, applied for $14 278.70 in compensation (interim payment) for 
cleanup costs due to oil found discharging from their property. The applicants made written claims 
and undertook legal action against those they believed liable, but received no compensation. . 


The ECC proposed no compensation because: in light of the lack of evidence as to the origin of the 
oil, the ECC was not able to reach a conclusion on whether or not a "spill" within the meaning of 
Section 91(1) of the Act had occurred; on the balance of probabilities, the applicants were the present 
owners and controllers of the pollutant and as such, were not entitled to-compensation for the cleanup 
of their own property; the applicants’ loss was not a direct result of a spill, rather it was the result of 
having purchased a previously contaminated property; and, the applicants were not entitled to legal 
costs as claimed since neither of the two specific situations in the Regulation, in which legal costs may 
be authorized, applied to the applicants. | 


Case 11 


A municipality applied for $9 309.48 in compensation for cleanup costs due to an.oil spill on an 
industrial property which entered the municipality’s sanitary sewer. The municipality claimed. from 
those it believed liable but received no.compensation. It started an action against one of the liable 
parties but did not pursue this action. 


The ECC proposed no compensation because the municipality did not apply to the ECC within two 
years of the day it knew or ought to have known of its loss, nor within one year of.a final judgment 
- or settlement of the action for the loss; and, it did not pursue its claim against the other potentially 
liable party known to it. — 


Case 12 


_A municipality applied for $1 227.84 in cleanup costs after having cleaned up 6 300 kg of garbage 
from the bottom of a gully. The garbage had been illegally disposed of in the gully by individuals 
over several years. : | 

The ECC proposed no compensation because: the incident in question was not a "spill", but rather the 
illegal disposal or littering of garbage and debris; and, the applicant had not sought compensation from 

the ECC within two years of the time it knew or ought to have known of the illegal disposal. 
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